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OVERVIEW 
1. Police executed a search warrant at Millbrook, Nova Scotia and laid a number of 

charges against Darren Marshall Jr and a number of other individuals. 

2. A number of charges under the Cannabis Act and the Excise Act were laid. Those 

charges were: 

a. Ss. 9(1)(a)(iv) and 10(2) of the Cannabis Act; 

b. s. 158.11(1), s. 158.11(2), s. 158.1(a)(i), s.218.1(1), s. 214, s.158.1(b) 

under the Excise Act. 

 
3. These charges were arranged in 6 counts as follows: 

 
1) S.10(2) Cannabis Act (June 2, 2021); 

2) S.9(1)(a)(iv) Cannabis Act (June 2, 2021); 

3) S.158.11(1) of the Excise Act, and therefore s.218.1(1) (June 2, 2021); 

4) S.158.11(2) of the Excise Act and therefore s.218.1(1) (June 2, 2021); 

5) S.158.1(a)(i) of the Excise Act and therefore s.214 (June 2, 2021); and 

6) S.158.1(b) of the Excise Act and therefore s.214 (June 2, 2021). 

4. After a trial occurring in 2023, this Court indicated that findings of guilt would flow after 

the Crown made submissions.  

5. In February 2024, in response to a Crown assertion regarding the expert reports filed by 

the defence, this Court ordered a Haevischer motion. Although it is relatively new, R v 

Haevischer 2023 SCC 11 largely replaces Vukelich as the governing case regarding 

summary dismissal. It remains a Crown application. The rigorous standard to be applied 

by trial judges when exercising their discretionary summary dismissal power is 

recalibrated under Haevischer.  

6. Mr. Marshall seeks to challenge the constitutionality of the statutes he is alleged to have 

violated pursuant to section 35 of the Charter.  This legal challenge was most recently 

heard in R c Montour 2023 QCCS 4154 (CanLII), which found that indigenous exercise of 

rights and the legal test applied to that exercise were influenced by the United Nations 

Declaration on the Rights of Indigenous Peoples (UNDRIP).1 

7. Mr. Marshall, in support of this argument, asks the Court to declare a voir dire so that he 

can call lay and expert evidence regarding the traditional ways of the Mi’kmaw people 

 
1 R c Montour 2023 QCCS 4154. 
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and their right to trade for a moderate livelihood.    

THE LAW BEFORE HAEVISCHER 

8. The threshold for declaring a voir dire is low. A recent decision (R v. Chapman and 

Honeyman, 2016 BCPC 275) helpfully summarizes the considerations: 

[9] An accused person is not entitled as of right to a voir dire to 

challenge the admissibility of evidence on constitutional grounds. 

However, the threshold for embarking on a voir dire is low. The 

Vukelich hearing itself was never intended as a   mechanism   to   

prevent   investigation   of alleged Charter breaches where a 

sufficient foundation for the alleged breach could be demonstrated, nor 

was the Vukelich hearing itself intended to be a protracted examination 

of the precise details of the accused’s proposed Charter application. 

 
[10] What underlies the Vukelich enquiry is the need to balance 

the accused’s fair trial interests against the public interest in the 

efficient management of criminal trials by avoiding lengthy and 

unnecessary pretrial applications in circumstances where the remedy 

sought could not reasonably be granted. 

 
[11] A review of rulings following Vukelich hearings suggests 

that the following procedural steps should be observed: 

 
1. The Vukelich application must be made before or at the time 

when the evidence is tendered. Counsel may provide a copy of the 

Information to Obtain in question to the trial judge, in advance of the 

application. 

2. The procedure should be flexible and should be adapted to the 

circumstances of the case. 

3. The onus is on the accused applying to have a voir dire 

declared. 

4. The application should be determined upon the statements of 

counsel, if possible. 

5. Counsel for the accused should summarize the facts that the 

accused is relying on in support of his or her submission that there 

has been a Charter breach. 

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
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6. The  Court  should  assume  for  the  purposes  of the 

Vukelich application that the facts as alleged by counsel are true. 

7. If the trial judge declines to declare a voir dire on the basis of the 

statements of counsel, counsel for the accused must either choose to 

go further, or to accept the Court’s ruling, subject to his or her 

eventual right of appeal. 

8. When counsel for the accused chooses to go further, a more 

formal approach will be required. That may include the filing of 

affidavits or an undertaking to adduce evidence. In essence, there 

must be some factual basis supporting the application before the trial 

judge can declare a voir dire. 

9. The accused is not required to file an affidavit, as it may expose 

him or her to cross-examination. 

10. Ultimately, if the statement of counsel or the evidence adduced 

on the Vukelich application do not disclose a basis on which the court 

could reasonably make the order sought, the application to declare a 

voir dire should be dismissed. 

 

THE LAW AFTER HAEVISCHER 

9. Haevischer creates a two stage test for a summary dismissal application. The procedure 

outlined above remains, in the defence’s submission, a valuable tool to streamline and 

facilitate these hearings. In the new test, at stage one the question is whether, taking the 

facts and inferences alleged to be true, the party seeking a summary dismissal has 

demonstrated that the underlying motion is manifestly frivolous. At stage two, if the 

matter proceeds to an evidentiary hearing, judges must decide the ultimate question of 

whether the underlying motion succeeds or fails on its merits. Apart from the separate 

legal standards applied at the two stages, the trial judge must also consider whether to 

entertain a summary dismissal application at all. The Supreme Court of Canada was clear 

in Haevischer that a Vukelich hearing should only be conducted when it will ensure a 

proportionate process: one which respects the applicant’s right to be heard, serves trial 

fairness, actually saves resources and avoids undue delay.  

10. In short, Haevischer confirms that the proper standard for summary dismissal is 

assessing whether the underlying application is manifestly frivolous.2 Affirming that this 

 
2 R v Haevischer 2023 SCC 11 at para 66. 
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denotes a low threshold, Martin J explained that “frivolous” refers to the “inevitability or 

necessity of failure” of the underlying application.3 “Manifestly” serves as an added layer 

of scrutiny in the analysis, requiring that “the frivolous nature of the application be 

obvious”.4 

THE RESPONDENT’S POSITION ON THE EVIDENCE AND THE LAW 

11. This submission sets out Mr. Marshall’s position on the evidence and the law relevant to 

the proposed Charter voir dire. 

 

Legislation in Issue 
 
The legislation asserted to be unconstitutional and inapplicable is sections 158.11(x2), and 
218.1(1)(x2) of the Excise Tax Act and Sections 9(1)(a)(iv), and 10(2) of the Cannabis Act. 
 

Reason for Assertion 
12. Prior to enacting Cannabis laws, consultation around Aboriginal title and treaty rights was 

never specifically engaged with the Mi’kmaw of Milbrook First Nation as per the Supreme 

Court of Nova Scotia in Sipekne’katik v. Alton Natural Gas Storage LP, 2020 NSSC 111; 

 
[70] The Crown has a legal obligation to consult with First Nations when it 

contemplates any decision that may adversely impact the First Nations’ 

asserted or established rights. The duty to consult arises from 

subsection 35(1) of the Constitution Act, which recognizes and affirms 

“existing aboriginal and treaty rights of the aboriginal people in 

Canada.” 

[71] The foundation of the duty to consult is the honour of the Crown and the 

goal of reconciliation of “the Crown’s assertion of sovereignty in the 

face of prior Aboriginal occupation.” 

 

Indigenous peoples’ constitutional rights embodied in subsection 35(1) 

require that “the Crown act honourably in defining the rights it 

guarantees and in reconciling them with other rights and interests.” 

 

13. The Statutes are a Prima Facie Infringement of an Aboriginal Right to trade as per the 

trading clauses in both the 1752 treaty and the 1760 Treaty in particularly a Mi’kmaw right 

to trade for a Moderate Livelihood. 

 

 
3 R v Haevischer 2023 SCC 11 at para 67. 
4 R v Haevischer 2023 SCC 11 at para 69. 
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14. Further the respondent relies upon Article four (4) of his Nation’s 1752 Treaty of Peace 

and Friendship which states;  “It is agreed that the said Tribe of Indians shall not be 

hindered from, but have free liberty of Hunting & Fishing as usual: and that if they shall 

think a Truckhouse needful at the River Chibenaccadie or any other place of their resort, 

they shall have the same built and proper Merchandize lodged therein, to be Exchanged 

for what the Indians shall have to dispose of, and that in the mean time the said Indians 

shall have free liberty to bring for Sale to Halifax or any other Settlement within this 

Province, Skins, feathers, fowl, fish or any other thing they shall have to sell, where they 

shall have liberty to dispose thereof to the best Advantage.” 

 
15. Further, territory where the violations of sections 158.11(x2), and 218.1(1)(x2) of the 

Excise Tax Act and Sections 9(1)(a)(iv), and 10(2) of the Cannabis Act, allegedly arose “has 

not been ceded to, or purchased by Us” within the meaning of the Royal Proclamation of 

1763, R.S.C. 1985, App. II, No. 1; 

 

16. The respondent Darren Charles Marshall is a member of the “Nation or Tribe of Indians” 

which occupies the said territory. 

 

17. Aboriginal title as well as aboriginal rights are territorial based rights and not site-specific 

as per the Supreme Court of Canada’s decisions in Tsilhqot'in Nation v. British Columbia, 

2014 SCC 44, where the courts state that aboriginal title including aboriginal rights are not 

confined to specific sites of settlement but extends to tracts of land that were regularly 

used for hunting, fishing or otherwise exploiting resources and over which the group 

exercised effective control. Further, the British Columbia high courts in Ahousaht Indian 

Band and Nation v. Canada (Attorney General), 2021 BCCA 155 affirmed this territorial 

based right. 
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18. The respondent Darren Charles Marshall asserts that one major constitutional question is 

whether the territory where the events of the case at bar has allegedly taken place “has 

been ceded to or purchased by Us [the Crown]” within the meaning of the Indian part of 

the Royal Proclamation of 1763. 

(a) Justice Hall in Calder et al. v. The Attorney-General of British Columbia, [1973] S.C.R, supra, 

at p. 394 stated:  "This Proclamation was an Executive Order having the force and effect of 

an Act of Parliament,” 

(b) Justice Maclean (as he then was) in The King v. Lady McMaster, [1926] Ex. C.R. 68 at p. 72 

stated that the Royal Proclamation "has the force of a statute, and ... has never been 

repealed". 

(c) The Royal Proclamation of 1763 is referenced in section 25 of Canadian Charter of Rights 

and Freedoms which is part of the Constitution of Canada and therefore constitutionally 

protected.  

(d) Further, s. 25 The guarantee in this Charter of certain rights and freedoms shall not be 

construed so as to abrogate or derogate from any aboriginal, treaty or other rights or 

freedoms that pertain to the aboriginal peoples of Canada including: 

any rights or freedoms that have been recognized by the Royal Proclamation of  

October 7, 1763; and any rights or freedoms that now exist by way of land claims 

agreements or may be so acquired.  

(e) Chief Justice MacKEIGAN in the Supreme Court of Nova Scotia decision in R. v. Isaac, 

(1975), 13 N.S.R. (2nd) 460, 468 (App. Div.) stated at paragraph 52: 

[52] I am of the opinion that the Proclamation in its broad declaration as to 

Indian rights applied to Nova Scotia including Cape Breton. Its recital (p. 127) 

acknowledged that in all colonies, including Nova Scotia, all land which had not 

been "ceded to or purchased by" the Crown was reserved to the Indians as 
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"their Hunting Grounds". 

 

19. The burden of proving the territory has been so ceded or purchased is upon the Crown. 

20. Judicial notice may be taken that there is no evidence that the Maritimes inclusive of the 

territory in this case has been so ceded or purchased. 

21. The Delgamuukw decision of 1997, substantially reinforces the legitimacy of claims of 

aboriginal title. Adding credence to a possible Mi'kmaq claim is the Isaac decision, that 

being R. v. Isaac, (1975), 13 N.S.R. (2nd) 460, 468 (App. Div.) rendered in 1975 where the 

court, after extensive historical research, could find no evidence of the Mi'kmaq ever 

having ceded their land. 

22. “Existing aboriginal rights” within the meaning of section 35(1) of the Constitution Act, 

1982, established three constitutive authorities, namely: 

(a) by the Canadian common law case on the doctrine of discovery, being Connolly v. 

Woolrich, (1867), 11 L.C.J. 197, 205-207 (S.C. Quebec) which confirmed the continuity of 

the indigenous jurisdiction to create their own law governing themselves and their 

beneficial interest: 

…will it be contended that the territorial rights, political organization such as it 

was, or the laws of the Indian tribes, were abrogated that they ceased to exist 

when these two European nations began to trade with the aboriginal 

occupants? In my opinion, it is beyond controversy that they did not, that so far 

from being abolished, they were not even modified in the slightest degree in 

regard to the civil rights of the natives. As bearing upon this point, I cannot do 

better than to cite the decision of learned and august tribunal the Supreme 

Court of the United States. In the celebrated case of Worcester against the 

State of Georgia, (6th Peters Reports, pages 515-542), Chief Justice Marshall 

perhaps one of the greatest lawyers of our times in delivering the judgment of 

the Court, said:   

America, separated from Europe by a wide ocean, was inhabited by a distinct 

people, divided into separate nations, independent of each other and of the rest 

of the world, having institutions of their own, and governing themselves by their 
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own laws. It is difficult to comprehend the proposition, that the inhabitants of 

either quarter of the globe could have rightful original claims of dominion over 

the inhabitants of the other, or the lands they occupied; or that the discovery of 

either by the other should give the discoverer rights in the country discovered, 

which annulled the pre-existing rights of its ancient possessors.   After lying 

concealed for a series of ages, the enterprise of Europe, guided by nautical 

science, conducted some of her adventurous sons into this western world. They 

found it in the possession of a people who had made small progress in 

agriculture or manufactures, and whose general employment was war, hunting 

and fishing. 

Did these adventurers, by sailing along the coast, and occasionally landing on it, 

acquire for the several governments to whom they belonged, or by whom they 

were commissioned, a rightful property in the soil, from the Atlantic to the 

Pacific; or rightful dominion over the numerous people who occupied it? Or has 

nature, or the Creator of all things, conferred these rights over hunters and 

fishermen, on agriculturalists and manufacturers? 

But power, war, conquest give rights, which after possession, are conceded by 

the world; and that can never be controverted by those on whom they descend. 

We proceed, then, to the actual state of things, having glanced at their origin, 

because holding it in our recollection might shed some light on existing 

pretensions. 

The great maritime powers of Europe discovered and visited different parts of 

this continent at nearly the same time. The object was too immense for any of 

them to grasp the whole; and the claimants too powerful to submit to the 

exclusive or unreasonable pretensions of any single potentate. To avoid bloody 

conflicts, which might terminate disastrously for all, it was necessary for the 

nations of Europe to establish some principle which all would acknowledge, and 

which should decide their respective rights as between themselves. This 

principle, suggested by the actual state of things, was, that discovery gave title 

to the government by whose subjects or by whose authority it was made, 

against all other European governments, which title might be consummated by 

possession. Johnson vs. McIntosh, 8 Wheaton’s Rep., 543. 

This principle, acknowledged by all Europeans, because it was in the interest of 

all to acknowledge it, gave to the nation making the discovery, as its inevitable 

consequence, the sole right of acquiring the soil and of making settlements on 

it. It was an exclusive principle which shut out the right of competition among 

those who had agreed to it; not one that could annul the previous rights of 

those who had not agreed to it. It regulated the right given by discovery among 

the European discoverers, but could not affect the rights of those already in 

possession, either as aboriginal occupants, or occupants by virtue of a discovery 

made before the memory of man. It gave the exclusive right to purchase, but 

did not found that right on a denial of the right of the possessor to sell. 
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The relation between the Europeans and the natives was determined in each 

case by the particular government which asserted and could maintain this pre-

emptive privilege in the particular place. The United States succeeded to all, the 

claims of Great Britain, both territorial and political; but no attempt so far as is 

known, has been made to enlarge them. So far as they existed merely in theory, 

or were in their nature only exclusive of the claims of other European nations, 

they still retain their original character, and remain dormant. So far as they 

have been practically exerted, they exist; are asserted by the one, and admitted 

by the other. 

Soon after Great Britain determined upon planting colonies in America, the king 

granted charters to companies of his subjects who associated for the purpose of 

carrying the views of the crown into effect, and of enriching themselves. The 

first of these charters was made before possession was taken of any part of the 

country. They purport, generally, to convey the soil, from the Atlantic to the 

South Sea. This soil was occupied by numerous and warlike nations, equally 

willing and able to defend their possessions. The extravagant and absurd idea, 

that the feeble settlements made on the sea coast, or the companies under 

whom they were made, acquired legitimate power by them to govern the 

people or occupy the lands from sea to sea, did not enter the mind of any man. 

They were well understood to convey the title which, according to the common 

law of European sovereigns respecting America, they might rightfully convey, 

and no more. This was the right of purchasing such lands as the natives were 

willing to sell. The crown could not be understood to grant what the crown did 

not affect claim; nor was it so understood. 

* 

Certain it is, that our history furnishes no example, from the first settlement of 

our country, of any attempt on the part of the crown to interfere with the 

internal affairs of the Indians, farther than to keep out the agents of foreign 

powers, who, as traders or otherwise, might seduce them into foreign alliances. 

The king purchased their lands when they were willing to sell, at a price they 

were willing to take; but never coerced a surrender of them. He also purchased 

their alliance and dependence by subsidies; but never intruded into the interior 

of their affairs, or interfered with their self government, so far as respected 

themselves only. 

Though speaking more particularly of Indian lands and territories, yet the 

opinion of the Court as to the maintenance of the laws of the Aborigines, is 

manifest throughout. The principles laid down in this judgment, (and Mr. 

Justice Story as a Member of the Court concurred in this decision), admit of no 

doubt. 

 

(b) the constitutional legislation being the Indian part of the Royal Proclamation of 1763 
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which, excerpted, enacted: 

[Paragraph 1] And whereas it is just and reasonable, and essential to Our Interest and 

the Security of Our Colonies, that the several Nations or Tribes of Indians, with whom 

We are connected, and who live under Our Protection, should not be molested or 

disturbed in the Possession of such Parts of Our Dominions and Territories as, not 

having been ceded to, or purchased by Us, are reserved to them, or any of them, as 

their Hunting Grounds; We do therefore, with the Advice of Our Privy Council, declare 

it to be Our Royal Will and Pleasure, that no Governor or Commander in Chief…do 

presume, upon any Pretence whatever, to grant Warrants of Survey, or pass any 

Patents for Lands…upon any Lands whatever, which, not having been ceded to, or 

purchased by Us as aforesaid, are reserved to the said Indians, or any of them. 

[Paragraph 3] And We do further strictly enjoin and require all Persons whatever, who 

have either wilfully or inadvertently seated themselves upon any Lands within the 

Countries above described, or upon any other Lands, which, not having been ceded to, 

or purchased by Us, are still reserved to the said Indians as aforesaid, forthwith to 

remove themselves from such Settlements. 

[Paragraph 4]…if, at any Time, any of the said Indians should be inclined to dispose of 

the said Lands, that same shall be purchased only for Us, in Our Name, at some publick 

Meeting or Assembly of the said Indians to be held for that Purpose by the Governor or 

Commander in Chief of Our Colonies respectively, within which they shall lie:… 

[Paragraph 5] And We do, by the Advice of Our Privy Council, declare and enjoin, that 

the Trade with the said Indians shall be free and open to all our Subjects whatever; 

provided that every Person, who may incline to trade with the said Indians, do take out 

a Licence for carrying on such Trade from the Governor or Commander in Chief of any 

of Our Colonies respectively, where such Person shall reside; and also give Security to 

observe such Regulations as We shall at any Time think fit, by Ourselves or by Our 

Commissaries to be appointed for this Purpose, to direct and appoint for the Benefit of 

the said Trade;  

 

(c) the proclamation’s original and authoritative precedent being St. Catherine’s Milling 

and Lumber Company Ltd. v. The Queen, (1888), 14 A.C. 46 (J.C.P.C.), which held: 

[52-53] Of the territory thus ceded to the Crown, an area of not less than 32,000 square 

miles is situated within the boundaries of the Province of Ontario; and, with respect to 

that area, a controversy has arisen between the Dominion and Ontario, each of them 

maintaining that the legal effect of extinguishing the Indian title has been to transmit to 

itself the entire beneficial interest of the lands, as now vested in the Crown, freed from 

encumbrance of any kind, save the qualified privilege of hunting and fishing mentioned in 

the treaty….Although the present case relates exclusively to the right of the Government 

of Canada to dispose of the timber in question to the appellant company, yet its decision 

necessarily involves the determination of the larger question between that government 

and the province of Ontario with respect to the legal consequences of the treaty of 1873. 
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[54] Whilst there have been changes in the administrative authority, there has been no 

change since the year 1763 in the character of the interest which its Indian inhabitants 

had in the lands surrendered by the treaty. 

[55] It appears to them [their Lordships] to be sufficient for the purposes of this case that 

there has been all along vested in the Crown a substantial and paramount estate, 

underlying the Indian title, which became a plenum dominium whenever that title was 

surrendered or otherwise extinguished. 

[58] The Crown has all along had a present proprietary estate in the land, upon which the 

Indian title was a mere burden. The ceded territory was at the time of the union, land 

vested in the Crown, subject to “an interest other than that of the Province in the same,” 

within the meaning of sect. 109; and must now belong to Ontario in terms of that clause, 

… 

[59] The fact that the power of legislating for Indians, and for lands which are reserved for 

their use, has been entrusted to the Parliament of the Dominion is not in the least degree 

inconsistent with the right of the Provinces to a beneficial interest in these lands, 

available to them as a source of revenue whenever the estate of the Crown is 

disencumbered of the Indian title. 

[60] By the treaty of 1873 the Indian inhabitants ceded and released the territory in 

dispute, in order that it might be opened up for settlement, immigration, and such other 

purpose as to Her Majesty might seem fit, “to the Government of the Dominion of 

Canada,” for the Queen and Her successors forever…. The treaty leaves the Indians no 

right whatever to the timber growing upon the lands which they gave up, which is now 

fully vested in the Crown, all revenues derivable from the sale of such portions of it as are 

situate within the boundaries of Ontario being the property of that Province. 

 

23. The status of statehood is implicit in the designation by the proclamation of “Nations or 

Tribes of Indians.” See, Cherokee Nation v. State of Georgia, 30 U.S. 1, 1-2 (1831): 

The Cherokees are a State. They have been uniformly treated as a State since the 
settlement of our country. The numerous treaties made with them by the United 
States recognize them as a people capable of maintaining the relations of peace and 
war; of being responsible in their political character for any violation of their 
engagements, or for any aggression committed on the citizens of the United States 
by any individual of their community. Laws have been enacted in the spirit of these 
treaties. The acts of our Government plainly recognize the Cherokee Nation as a 
State, and the Courts are bound by those acts. 

 

24.  The Moving Party/Defendant Darren Charles Marshall asserts that Mi’kmaw sovereignty 

co-exists with Canada’s sovereignty to the same territory’s radical or ultimate fee. These 
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two (beneficial and legal) harmonious sovereignties are constitutionally constituted and 

each is protected by the rule of law. 

25. Further the Mi’kmaw have never ceded their right to Sovereignty in any treaty and still 

maintain themselves as a Sovereign Nation and continue to maintain their own laws, 

practices, customs and traditions. John Burke, Osborn’s Concise Law Dictionary, 6th ed., 

Sweet & Maxwell, London, 1976     defined sovereignty in the unitary state of the United 

Kingdom:  

Sovereignty. The supreme authority in an independent political society. It is 

essential indivisible and illimitable (Austin). However, it is now considered 

both divisible and limitable. Sovereignty is limited externally by the possibility 

of a general resistance. Internal sovereignty is paramount power over all 

action within and is limited by the nature of the power itself. In the British 

Constitution the Sovereign de jure is the Queen or Crown. The legislative 

sovereign is the Queen in Parliament, which can make or unmake any law 

whatever. The legal sovereign is the Queen and the Judiciary. The executive 

sovereign is the Queen and her Ministers. The de facto or political sovereign is 

the electorate; the Ministry resign on a defeat at a general election. 

 

26. Indigenous internal sovereignty is unique relative to Canada in virtue of the royal 

proclamation and the St. Catherine’s precedent. 

27. Further, the respondent Darren Charles Marshall asserts that the Mi’kmaw have a right to 

maintain and regulate their own laws within their territory as per the United Nations 

Declaration on the Rights of Indigenous Peoples. 

   As per Article 3: 

Indigenous peoples have the right to self-determination. By virtue of that right they freely 

determine their political status and freely pursue their economic, social and cultural 

development. 

As per Article 4: 

Indigenous peoples, in exercising their right to self-determination, have the right to 
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autonomy or self-government in matters relating to their internal and local affairs, as well 

as ways and means for financing their autonomous functions. 

 

As per Article 20 sub section 1: 

1. Indigenous peoples have the right to maintain and develop their political, economic and 

social systems or institutions, to be secure in the enjoyment of their own means of 

subsistence and development, and to engage freely in all their traditional and other 

economic activities. 

As per Article 26 

1. Indigenous peoples have the right to the lands, territories and resources which they 

have traditionally owned, occupied or otherwise used or acquired. 

2. Indigenous peoples have the right to own, use, develop and control the lands, 

territories and resources that they possess by reason of traditional ownership or other 

traditional occupation or use, as well as those which they have otherwise acquired. 

3. States shall give legal recognition and protection to these lands, territories and 

resources. Such recognition shall be conducted with due respect to the customs, 

traditions and land tenure systems of the indigenous peoples concerned. 

As per Article 32 subsection 1: 

1. Indigenous peoples have the right to determine and develop priorities and strategies 

for the development or use of their lands or territories and other resources 

28. Since time immemorable the Mi`kmaw maintained a social and political infrastructure 

with their own Mi’kmaw laws that were important in maintaining social order, peace and 

harmony. 
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29. In this present matter the Respondent Darren Charles Marshall was acting under the 

authority of Mi’kmaw Law.  

a) Although one might argue or even take a quote from a Saskatchewan Queen’s Bench case 

by stating, “the laws of Canada apply throughout the country.” However, in Connolly v. 

Woolrich, (1867), 11 L.C.J. 197, 205-07 (S.C. Quebec) [affirmed (1869), R.L.O.S. 356-7 (C.A. 

Quebec)] the Quebec Superior Court held that a marriage under Cree law could be 

recognized under Quebec law. Moreover, in Pastion v. Dene Tha’ First Nation, 2018 FC 648, 

Justice Grammond of the Federal Court stated that:  

“Indigenous legal traditions are among Canada’s legal traditions. They form part of 

the law of the land. Chief Justice McLachlin of the Supreme Court of Canada wrote, 

more than fifteen years ago, that ‘aboriginal interests and customary laws were 

presumed to survive the assertion of sovereignty.” 

b) Justice Grammond further noted that:  

“ever since the famous case of Connolly v. Woolrich in 1867, the year Canada became a 

nation, “Canadian courts have recognized the existence of Indigenous legal traditions and 

have given effect to situations created by Indigenous law, particularly in matters involving 

family relationships.” 

c) The Pastion v. Dene Tha’ First Nation decision provides important guidance for the courts 

to follow when reviewing the valid exercise of Indigenous legal traditions and Indigenous 

law practices. 

 

d) While most Judicial attention by the Courts regarding indigenous law practices have been 

with Family Law matters, the Courts have recognized indigenous law practices in other 

areas of law. In 2014 the Supreme Court of Canada in Tsilhqot’in Nation v. British Columbia 
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recognized the Indigenous Law practices of the Tsilhqot’in people. One of the main issues 

at the trial level was whether Aboriginal Rights and Aboriginal Title are vested in the 

Tsilhqot’in Nation as a whole or are they vested in individual Indian Act bands. Justice 

Vickers concluded that … “the proper rights holder, whether for Aboriginal title or 

Aboriginal rights, is the community of Tsilhqot’in people. Tsilhqot’in people were the 

historic community of people sharing language, customs, traditions, historical experience, 

territory and resources at the time of first contact [with Europeans] and at sovereignty 

assertion [by the Crown]”   In other words rights are territorial based rights. 

e) It is important to note that Justice Vickers use of the term “rights” here is significant 

because he was referring to the situation under Tsilhqot’in customs and traditions, both 

before and after European contact and Crown assertion of sovereignty. In other words, 

those customs and traditions contained laws that gave rise to rights. Moreover, Justice 

Vickers confirmed the existence of Tsilhqot’in law by stating: “Tsilhqot’in people were a 

rule ordered society’”. 

30. The respondent Darren Charles Marshall asserts that the Statutes infringe 

Aboriginal/Mi’kmaw Treaty Rights protected by section 35 of the Canadian Constitution.  

31. Section 35. (1) states “The existing aboriginal and treaty rights of the aboriginal peoples of 

Canada are hereby recognized and affirmed.” 

32. Since the adoption of s.35 in 1982, the Mi’kmaw have received judicial recognition of their 

aboriginal and treaty rights through a variety of cases which include, but are not limited 

to,  R. v. Simon [1985] 2 S.C.R. 387; R. v. Denny (1990), 9 W.C.B. (2d) 438 and R. v. Marshall 

[1999] 3.S.C.R. 456.  

33. The respondent Darren Charles Marshall makes a claim to the constitutional protection of 

the Royal Proclamation of 1763, the St. Catherine’s precedent, the 1752 Peace and 
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Friendship Treaty, the 1760/1761 Peace and Friendship Treaty, UNDRIP, Supreme Court of 

Nova Scotia decision in Sipekne’katik v. Alton Natural Gas Storage LP, 2020 NSSC 111 and 

the Supreme Court of Canada decision in R. v. Marshall (No. 1), [1999] 3 S.C.R. 456.  

Together, they constitute the beneficial interest that embodies the “Aboriginal 

sovereignty” of the Mi’kmaw Nation. The Aboriginal sovereignty co-exists with Canada’s 

sovereignty to the same territory’s radical or ultimate fee. These two (beneficial and legal) 

harmonious sovereignties are constitutionally constituted, and each is protected by the 

rule of law. When the indigenous state cedes or sells a portion of its beneficial interest to 

Canada by treaty in exchange for contractual rights, the Aboriginal sovereignty partially 

merges with the fee, which modifies the Aboriginal sovereignty. While the Aboriginal 

sovereignty remains un-surrendered, the Indians can cede or sell it only to Canada: this is 

called the pre-emptive right of Canada, or the Indians’ restriction on alienation. For the 

portion of the Aboriginal sovereignty which remains un-surrendered, there are three 

jurisdictions (Aboriginal, Provincial and Federal) with complementary claims to 

sovereignty. 

f) Further provincial laws may only apply to First Nations on reserve land if they do not 

infringe upon an existing Aboriginal or Treaty right protected under section 35(1) 

of the Constitution Act. In this case at bar there is an unjustifiable infringement of 

Aboriginal and Treaty Rights. 

g) In order to keep with the honour of the crown the resolution of the constitutional issue 

disposes of the proceeding.  

 
34. The Court has directed that the Crown Applicant seek for Mr. Marshall’s application for 

Charter relief to be denied pre-emptively on the basis that it cannot succeed, however 

the same argument has been sustained in both R v Montour and R v Brennan et al.  

35. This court must decide several issues: 

a. Is there a treaty right to trade for a moderate livelihood held by the 

respondent? 
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b. Has this issue been decided previously? 
c. Is any previous decision binding on this court? 
d. What evidence will the Respondent call to meet the burden on him? Will it be 

viva voce evidence, or affidavits, or both? 

e. What evidence will the Crown call in response? 
f. If the issue raised by the Respondent has not been decided previously, is the 

court time reserved for this matter appropriate? 

 

36. The legal outline provided above makes it very clear that such a treaty right exists. 

Further, this issue as it relates to cannabis has not been decided previously in any 

decision which is considered binding on this court. The evidence to be called by the 

Respondent has been provided to the Crown and is attached again in this Record. The 

Crown has indicated that its evidence will not be ready until late 2024. Given the fact 

that no decision has been made and none is binding on this court, the requested court 

time is appropriate. Certainly the low threshold set by Haevischer is met. 

 

Evidence 

37. Generally, Mr. Marshall expects to call evidence as follows: 

 
a. Lay evidence from indigenous persons related to their continued exercise of their 

right to a moderate livelihood and their relationship to cannabis at present, and 

historically, in line with the ruling in Montour.  

b. Expert evidence related to the foregoing and to the existence of a Mi’kmaw right 

to trade for a moderate livelihood; 

c. Expert evidence related to the continuous and ongoing existence of Cannabis 

sativa L as a plant which indigenous peoples, including the Mi’kmaw, traded and 

possessed; 

d. Documentary evidence related to the existence of treaties forming a covenant 

chain between the Crown and the Mi’kmaw people. 

 

 
38. This procedure – a CQA application followed by the declaration of a voir dire 

– is the method by which the Courts of this and other Provinces have consistently 

approached prior Charter-based challenges under sections 25 and 35 as outlined above. 

39. The Respondent now stands charged with serious criminal offences for exercising his rights 

held lawfully under the Charter and should be permitted to make full answer and defence 

to those charges including by being permitted to call evidence at a Charter voir dire. 
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RELIEF SOUGHT 

40. Mr. Marshall submits that he will be able to meet any threshold imposed by this court 

regarding the necessity of his Charter application. 

 
All of which is respectfully submitted. 

 
DATED at Toronto, Ontario, this 22 day of March, 2024. 

 

 

Jack Lloyd 

Counsel for Darren Marshall 
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Introduction 

 

My name is Konstantia Koutouki and I am a full professor at the faculty of law of 

the Université de Montréal in Québec, Canada. I have conducted research for 

the past 20 years of issues impacting Indigenous Peoples rights. I mainly focus 

on the relationship between intellectual property law and Indigenous traditional 

knowledge, economic development of Indigenous nations and the impact of 

ecological disturbances on the economies of Indigenous nations. As part of my 

research in the aforementioned areas, I often considered aspects relating to 

Indigenous food production and Indigenous traditional medicine practices. This 

research made the link with cannabis initially in 2010 resulting from private 

conversations with members of Indigenous communities on the topic. In 2015, I 

presented a paper at the University of Vanderbilt IP Scholars Roundtable entitled 

Plant Breeders’ Rights, Traditional Knowledge, and Medical Marijuana. The 

paper was very well received and one of the organizers put me in touch with a 

publisher as he felt this would make a very interesting book. Unfortunately, the 

Free Hand

Free Hand
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publisher felt the topic (IP, traditional knowledge, and Cannabis) was too limited 

to reach an audience necessary to make the book financially viable. With this 

perspective in mind, I widened the scope of my research on this topic and in 

2018 submitted a co-authored paper to the Alberta Law Review. The Review had 

a call for papers for a special volume on Law, Justice, and Reconciliation in Post-

TRC Canada and my co-author and I submitted a paper entitled Cannabis, 

Reconciliation, and the Rights of Indigenous Peoples: Prospects and Challenges 

for Cannabis Legalization in Canada.1 The paper was very well received and has 

been used by community members, lawyers, academics, policy makers and 

others for various of purposes relating to Indigenous Peoples legal potential to 

regulate the grow, sales, and distribution of the plant on their national 

territories. I have also given interviews and conferences on the topic throughout 

the years. Finally, I have travelled extensively in the United States and Canada 

personally and professionally and have amassed significant knowledge on the 

various models used across the provinces and states to reconcile Indigenous 

autonomy, sovereignty, and cannabis regulation. 

 

 
1 K. Koutouki and K. Lofts, Cannabis, Reconciliation, and the Rights of 
Indigenous Peoples: Prospects and Challenges for Cannabis Legalization in 
Canada, (2019) Alberta Law Review https://doi.org/10.29173/alr2519  
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The principal issue addressed in this report is there available evidence of access 

to cannabis by Indigenous nations before European contact? 

 

The easy answer to this question and one that is rampant on the internet and 

even many academic circles is that there was no cannabis in Canada or the 

United States pre contact. Easy answers however have done much harm to 

Indigenous Peoples worldwide. They are, to a large degree, based on somewhat 

biased notions of the capacities of the people inhabiting these territories before 

the arrival of the Europeans and, to a certain degree, misconceptions about the 

societal role of the cannabis plant. What is rarely admitted to is the limitations of 

archeology to evaluate the existence and use of plants as opposed to other 

artifacts such as bones. Paleoethnobotany, a relatively newcomer to the field of 

archeology attempts to fill in some of those gaps with its own admitted 

limitations.2 In fact, all disciplines are fraught with unintentional bias and in this 

case the Indigenous people were not the ones writing their own history.3 Lastly, 

 
2 Heather L. Pennington and Steven A. Weber, Paleoethnobotany: Modern 
Research Connecting Ancient Plants and Ancient Peoples, (2010) Critical 
Reviews in Plant Sciences, https://doi.org/10.1080/07352680490273220 
 
3 “However, when placed in its proper historical context, it is clear that the 
discipline of archaeology was built around and relies upon Western knowledge 
systems and methodologies, and its practice has a strongly colonial history.1 
Many archaeologists have come to recognize that archaeology is based on, and 
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there is an unavowed reticence to contextualize archeological findings within the 

socio-cultural devastation which occurred in the Americas over the past 500 

years and certainly continues today. 

 

With this background in mind, it is my opinion based on research available to 

me that there is enough evidence of the existence of cannabis in the Canada 

and the United States to fulfill the requirements for giving the benefit of a legal 

doubt to the nations claiming historical use. If we are looking for scientific 

certainty, like in most cases, we will not find it. However, there is enough 

 
generally reflects, the values of Western cultures.2 In privileging the material, 
scientific, observable world over the spiritual, experiential, and unquantifiable 
aspects of archaeological sites, ancient peoples, and artifacts, archaeological 
practice demonstrates that it is solidly grounded in Western ways of 
categorizing, knowing, and interpreting the world… While one of the most far-
reaching acts of cultural, spiritual and physical genocide was being perpetuated 
on the Indigenous people of North America, archaeologists and anthropologists 
began to take on the role of cultural and historical stewards, using the methods 
of their own Western cultures to examine, analyze, write, and teach about 
Indigenous lifeways and heritage.5 The colonization of North America involved 
actions and responses of many individuals and was part of a complex process. 
Native people responded to this disruption in their ability to control their 
cultural resources, history, and heritage in a variety of ways—some buried sacred 
items; others sold them in an effort to feed their families; still others gave up 
their traditional spiritual practices to embrace Christianity. However, through all 
of this, Indigenous people remained; their survivance demonstrates their ability 
to simultaneously both adapt to and change Western cultural practices, both in 
the past and the present.” Sonya Atalay, Indigenous Archaeology as 
Decolonizing Practice, (2006) The American Indian Quarterly, 
https://muse.jhu.edu/article/202291 
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evidence related directly to cannabis and evidence related to widespread 

historical oversights in research concerning Indigenous Peoples in general. This 

combination leads to the very plausible conclusion that cannabis was very well 

known by Indigenous Peoples before the 1500’s. It would be an injustice should 

Indigenous Peoples be denied yet another benefit because scientific queries 

into this topic are either biased towards mainstream notions of Indigenous 

peoples’ capacity to, for instance, carry out cross-Atlantic or trans-Pacific 

voyages, the value of cannabis for pre-Columbian societies or because science 

itself is presently incapable (or not developed enough) to provide scientific 

certainty of the existence of cannabis in this part of the world before the 1500’s.  

 

What science has demonstrated with great certainty is the beneficial uses of 

cannabis that span the history of humankind.4 Governments all over the world 

are coming to the realization that this is a fact and are taking steps to reclassify 

the plant away from a Schedule 1 drug (one with no currently accepted medical 

use and a significant potential for abuse). Interestingly enough, cannabis was 

used very widely in medicine in Canada, the United States and Europe until the 

1950’s when, for reasons beyond the scope of this report, the plant was 
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removed from the list of approved medicines and was made illicit and very much 

stigmatized. The illegalization of cannabis however did not change the fact that 

the medicinal, nutritive and fibre properties of the plant were known as for many 

thousands of years throughout many parts of the world. 

 

A brief history of cannabis 

Andrew Lawler states in his article in Science that, “cannabis, also known as 

hemp or marijuana, evolved about 28 million years ago on the eastern Tibetan 

Plateau, according to a pollen study published in May. A close relative of the 

common hop found in beer, the plant still grows wild across Central Asia. More 

than 4000 years ago, Chinese farmers began to grow it for oil and for fiber to 

make rope, clothing, and paper.”5 The study Lawler refers to was published in 

2019 in Vegetation History and Archaeobotany (another world for 

paleoethnobotany) by John M. McPartland, William Hegman and Tengwen 

Long. These authors attest that, “cannabis holds significance in human history 

 
4 Charles W Webb, MD and Sandra M Webb, RN, BSN, Therapeutic Benefits of 
Cannabis: A Patient Survey (2014) Hawaii J Med Public Health, 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3998228/ 
5 Andrew Lawler, Oldest evidence of marijuana use discovered in 2500-year-old 
cemetery in peaks of western China, (2019) American Association for the 
Advancement of Science, https://www.science.org/content/article/oldest-
evidence-marijuana-use-discovered-2500-year-old-cemetery-peaks-western-
china  
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and life today as a triple-use crop. First, its fruits (seeds) provide valuable protein 

and essential fatty acids. Archaeological evidence in a food context dates back 

to 10,000 bp, in Japan.6 Its bast cells supply fibres, for cordage and textiles. 

Carbonized hemp fibres, found with silk and spinning wheels, date to 5,600 bp, 

in Henan Province, China.7 Its flowering tops produce cannabinoids, which have 

been used for medicinal, shamanic, and recreational purposes. Archaeological 

evidence of drug use dates to 2,700 bp8, in Xinjiang region.”9 There is evidence 

that cannabis was present in India 32,000 years ago.10 According to Gumbiner, 

“cannabis has been popular in India since the beginning of recorded history and 

is often taken as a drink. Nuts and spices, like almonds, pistachios, poppy seeds, 

 
6 Kobayashi M, Momohara A, Okitsu S et al, Fossil hemp fruits in the earliest 
Jomon period from the Okinoshima site, Chiba Prefecture, (2008)  Shokuseishi 
kenkyū 16:11–18 
7 Zhang SL, Gao HY, 荥阳青台遗址出土的丝麻品观察与研究 (Observation and 

study of silk and hemp recovered from Qingtai archaeological site, (1999) 
Xingyang, Zhōngyuán Wénwù 3:10–16 
8 Russo EB, Jiang HE, Li X et al, Phytochemical and genetic analyses of ancient 
cannabis from Central Asia, (2008)  J Exper Bot 59:4,171–4,182, see also: Jiang 
HE, Wang L, Merlin MD, et al, Ancient Cannabis burial shroud in a Central 
Eurasian cemetery (2016) Econ Bot 70:213–221 
9 John M. McPartland, William Hegman and Tengwen Long, Cannabis in Asia: its 
center of origin and early cultivation, based on a synthesis of subfossil pollen 
and archaeobotanical studies, (2019) Vegetation History and Archaeobotany, 
https://link.springer.com/article/10.1007/s00334-019-00731-8 
10 Ibid. 
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pepper, ginger, and sugar are combined with cannabis and boiled with milk. 

Yogurt is also used instead of milk.”11 

 

The amount of research that has been done on cannabis in Asia is very extensive 

given the interconnected relationship that most Asian cultures have with 

cannabis.12 For instance, it is an integral part of Chinese traditional medicine with 

“the use of cannabis for purposes of healing predat[ing] recorded history. The 

earliest written reference is found in the 15th century BC Chinese Pharmacopeia, 

the Rh-Ya"13 and in India, “according to The Vedas, cannabis was one of five 

sacred plants and a guardian angel lived in its leaves.”14 Another reason for the 

large amount of research in this part of the world is that breeders are constantly 

 
11 Jann Gumbiner Ph.D., History of Cannabis in India, Psychology, 
https://www.psychologytoday.com/ca/blog/the-teenage-mind/201106/history-
cannabis-in-india 
12 The government of Thailand recently announced that it will give away 1 million 
cannabis plants to be planted around the country. Cannabis is even part of Thai 
cuisine with boat noodle soup being the most famous of cannabis containing 
recipes. https://www.forbes.com/sites/dariosabaghi/2022/05/23/thailand-to-
give-away-one-million-cannabis-plants-to-households-across-the-
country/?sh=5f8f328d6dc1 
13 Robert C Patterson, Marijuana Research Findings: 1976, (1977) National 
Institute on Drug Abuse (NIDA)  
https://books.google.ca/books?id=GjNhNlXDzfYC&pg=PA196&lpg=PA196&dq
#v=onepage&q&f=false  
14 Anisha Dhiman, Does your religion prohibit cannabis use?, (2019) National 
Post, https://nationalpost.com/cannabis-culture/cannabis-religion-
use/wcm/2c9cb893-1989-4322-8eb0-87a705d69303/amp/ 
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looking for landrace seeds for their breeding operations.15 However, 

notwithstanding this widespread research, we are in still in a situation where, 

“despite a voluminous literature emerging in the last three decades, the 

classification of Cannabis and its centre of origin remains under debate.”16 If key 

questions such as its centre of origin is under debate in a place where 

tremendous amount of research on the plant has been carried out, it is no 

surprising that in Canada and the US where little research on the topic has been 

done, that there would be some scientific uncertainty. 

 

Essentially, when we move away from the Asian continent, the historical 

evidence regarding cannabis use becomes harder to quantify as there is less 

cultural connection to the plant and fewer landrace seeds, hence less interest in 

researching its use or origins. Also impacting to quantity of research and 

information made available to researchers is the social stigmatization for the 

plant from one place to another. We know that it has been used in various parts 

of Europe for 6,000 years.17 However, if we look at the amount of research in 

 
15 John M. McPartland and Ernest Small, A classification of endangered high-
THC cannabis (Cannabis sativa subsp. indica) domesticates and their wild 
relatives (2020) PhytoKeys doi: 10.3897/phytokeys.144.46700  
16 McPartland, supra at note 9 
17 Robert Clarke and Mark Merlin, Evolution and Ethnobotany, (2013) University 
of California Press https://doi.org/10.1525/9780520954571 



C.P. 6128, succursale Centre-Ville  Télécopieur : 514 343-2199 
Montréal QC H3C 3J7 

Europe dedicated to the origin and ancient use of grapes and wine versus 

cannabis, it is clear where the interest lies. This is not to say that cannabis was 

not a critical medicine in Europe, it was just not as intertwined into European 

culture as it was in Asia and the stigma associated with cannabis and use of 

cannabis is exponentially higher than that of wine or scotch etc. 

 

We also know that it has been in the African continent for at least 1000-2000 

years from cannabis residues found in mummies.18 If we look at the historical use 

of cannabis in Africa, we will notice that it almost exclusively starts with 

colonization, even though we know it historically dates much, much further back. 

In 2019 Chris Duval published a book called The African Roots of Marijuana 

which explores the importance of Africa in creating the knowledge we have 

about the plant today and documents its movement across the continent after 

its arrival over 1000 years ago via Egypt and Ethiopia. In reviewing the book, 

David M Gordon from International Journal of African Historical Studies states 

that, "rumors that become published facts in high-end publications and 

prestigious medical journals are the mainstay of histories of marijuana. Chris S. 

Duvall, in a magnificently researched and clearly written book, sets right this 
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historiography…Duvall does a brilliant job in consulting available archaeological 

evidence, carefully studying the spread of words, and, most of all, drawing on 

sometimes little-studied European observers, especially Portuguese expeditions 

into the Central African interior. His judicious combination of all of these 

sources, combined with critical judgement, is convincing and a pleasure to 

read."19 Indeed, one of the most interesting parts of the book is tracing the 

movement of cannabis throughout the continent via the appearance of words 

associated with the plant rather than simply relying on colonial writings on the 

topic. The African experience with documentation of the movement and use of 

cannabis is relevant to the US and Canadian context in that it provides a pattern 

of how European colonizers documented (or not) the plant’s role in the everyday 

life of local communities. What is different however between North America and 

Africa is that socially, in Africa, the colonial morality codes, had less of an 

impact.  

 

The absence of a true cultural connection between Europeans and cannabis, the 

difficulty in finding archeological evidence concerning plants given how easily 

 
18 Franz Parsche and Andreas Nerlich, Presence of drugs in different tissues of an 
Egyptian mummy, (1995) Fresenius' Journal of Analytical Chemistry 
https://link.springer.com/article/10.1007/BF00322236 
19 https://www.dukeupress.edu/the-african-roots-of-marijuana  
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they decompose, the stigmatization and illegalization of the plant, the 

prejudicial views regarding Indigenous capacities for long distance sea travel, 

and, as the former Supreme Court Chief Justice Beverley McLachlin put it, the 

cultural genocide20 of Indigenous Peoples in Canada and the United States, has 

meant that constructing the history of the cultural importance of cannabis in Pre-

Columbian North America is incredibly difficult. 

 

Cannabis in Canada and the United States Pre-Columbus 

The starting point for discussing the existence of cannabis in this part of the 

world is to examine when it was populated. For many Indigenous nations the 

answer is simple, they have always lived on turtle island.21 Basically, most 

Indigenous nations content that they have always been here, it is where the 

Creator created them. For non-Indigenous people, particularly settlers, the need 

to find where Indigenous people came from is overwhelming. This has a 

scientific basis (scientific curiosity) and a sociological basis (a certain comfort that 

we are all immigrants to this land). The science on this question is everchanging. 

For most of the modern era, the Beringia bridge theory was the considered the 

only plausible one. This is what most of us were taught in school and it is still the 

 
20https://www.theglobeandmail.com/news/national/chief-justice-says-canada-
attempted-cultural-genocide-on-aboriginals/article24688854/  
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most prominent one among the public. The theory states that people from Asia 

crossed the land bridge between Asia and the Arctic and slowly populated the 

continent. For a very long time scientists did not look for any other explanation 

as this was deemed to be the gold standard. In the 1980s, however, evidence of 

a 14,500-year-old human at Monte Verde, Chile was discovered. In 2000 a 

15,500-year-old presence was discovered in central Texas.22 Finds in the 

Chiquihuite Cave in Mexico date back 33,000 years. In 2018, a PlosOne 

publication revealed the finding of “at least 29 footprints…on Calvert Island in 

British Columbia and confirmed as the earliest known of their kind on the 

continent. Researchers at the University of Victoria's Hakai Institute published 

their findings… corroborating earlier indications of the age of the prints at about 

13,000 years old.”23 The revolutionary aspect of this particular find is that they 

had to have made it there by boat. This challenges to a large degree that notion 

 
21 https://www.thecanadianencyclopedia.ca/en/article/turtle-island  
22 Tom D. Dillehay, Carlos Ocampo, José Saavedra, Andre Oliveira Sawakuchi, 
Rodrigo M. Vega, Mario Pino, Michael B. Collins, Linda Scott Cummings, Iván 
Arregui, Ximena S. Villagran, Gelvam A. Hartmann, Mauricio Mella, Andrea 
González, George Dix, New Archaeological Evidence for an Early Human 
Presence at Monte Verde, Chile, (2015) PLOS ONE 
https://doi.org/10.1371/journal.pone.0145471 
23 Duncan McLaren, Daryl Fedje, Angela Dyck, Quentin Mackie, Alisha Gauvreau, 
Jenny Cohen, Terminal Pleistocene epoch human footprints from the Pacific 
coast of Canada, (2018) https://doi.org/10.1371/journal.pone.0193522 
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that Indigenous Peoples did not know how to navigate the ocean. Collectively 

what does all this mean? Well as the Smithsonian puts it: 

The traditional story of human migration in the Americas goes like 

this: A group of stone-age people moved from the area of modern-

day Siberia to Alaska when receding ocean waters created a land 

bridge between the two continents across the Bering Strait. Once 

across, the giant Laurentide and Cordilleran ice sheets, which blocked 

southern Alaska and the Yukon Territory in western Canada, halted 

the migrants' progress. But about 13,000 years ago, the ice sheets 

began retreating, opening a 900-mile-long ice-free corridor following 

the Canadian Rockies. This, many researchers believe, is how the 

Clovis culture moved south and colonized other parts of the 

Americas. But new evidence has made that timeline hazy over the last 

decade. Research shows that humans were living south of the ice 

sheets before the ice-free corridor opened up. A settlement in Monte 

Verde, Chile, shows people had made it all the way down South 

America 15,000 years ago and a more recent discovery indicates that 

humans hunted mammoth in Florida 14,500 years ago. Now, a new 

study by an international team of researchers may finally rip the ice 

corridor hypothesis out of the textbooks once and for all. Using 

sediment cores and DNA analysis, the scientists reconstructed the 

corridor's environment. This research shows that there just weren’t 

enough resources in the pass for the earliest human migrants to 

successfully make the crossing. “The bottom line is that even though 

the physical corridor was open by 13,000 years ago, it was several 

hundred years before it was possible to use it,” project leader Eske 

Willerslev, an evolutionary geneticist from the University of 

Copenhagen and Cambridge University, says in a press release. “That 

means that the first people entering what is now the US, Central and 

South America must have taken a different route. Whether you 

believe these people were Clovis, or someone else, they simply could 

not have come through the corridor, as long claimed.” …  Instead, 

early humans probably followed the Pacific Coast around the ice 
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sheets when colonizing the Americas. The study echoes another 

paper that came out in June. In that study, researchers looked at the 

DNA of northern and southern populations of bison concluding they 

did not intermingle until 13,000 years ago, meaning the corridor was 

blocked till then. Now, to complete the story of human migration in 

the Americas researchers need to focus on evidence along the coast. 

That's tricky since erosion, tides and now the effects of climate 

change make coastal archeological sites very rare.24 

 

There is even controversial evidence that there were people in North America 

130,000 years ago.25 As controversial as the findings of this research are, 

scholars such as Paulette Steeves, associate professor of sociology at Algoma 

University, argues that, “this was an area that was an academic violence against 

Indigenous people.” In her book The Indigenous Paleolithic of the Western 

Hemisphere she assembles evidence and arguments pointing towards human 

presence in North America for at least many tens of thousands of years. She 

states "We're supposed to believe that early hominids got to northern Asia 2.1 

million years ago and then for some reason didn't go any farther north…a few 

thousand more kilometres, they would have been in North America. So it does 

not make any sense whatsoever."26  This is where science is just unable to give a 

 
24 https://www.smithsonianmag.com/smart-news/humans-colonized-americas-
along-coast-not-through-ice-180960103/ 
25 https://www.theatlantic.com/science/archive/2017/04/new-study-puts-
humans-in-america-100000-years-earlier-than-expected/524301/ 
26 https://www.cbc.ca/radio/ideas/indigenous-archaeologist-argues-humans-
may-have-arrived-here-130-000-years-ago-1.6313892 
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decisive answer. As Professor Steeves says, if we go by what we know from other 

human migrations, it is almost inconceivable that it took 2.1 million years to 

explore a few thousand kilometres further. The point being is that science 

continually evolves and in this situation we see that in the last 20 years it clearly 

points to human habitation of Canada for much longer than our history books 

tell us.  For our purposes, where the people came from is just as important as 

when they came. Both these pieces of information are important because given 

what we know about the varied levels of importance cannabis had on many 

Asian, African and European cultures for food, medicine and as building 

material, it would seem improbable that such a versatile and everyday use plant 

would be left behind.  As it turns out in 2020 a study published Nature reveals: 

…the possibility of voyaging contact between prehistoric Polynesian 

and Native American populations has long intrigued researchers. 

Proponents have pointed to the existence of New World crops, such 

as the sweet potato and bottle gourd, in the Polynesian 

archaeological record, but nowhere else outside the pre-Columbian 

Americas while critics have argued that these botanical dispersals 

need not have been human mediated. The Norwegian explorer Thor 

Heyerdahl controversially suggested that prehistoric South American 

populations had an important role in the settlement of east Polynesia 

and particularly of Easter Island (Rapa Nui). Several limited molecular 

genetic studies have reached opposing conclusions, and the 

possibility continues to be as hotly contested today as it was when 

first suggested. Here we analyse genome-wide variation in individuals 

from islands across Polynesia for signs of Native American admixture, 

analysing 807 individuals from 17 island populations and 15 Pacific 
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coast Native American groups. We find conclusive evidence for 

prehistoric contact of Polynesian individuals with Native American 

individuals (around ad 1200) contemporaneous with the settlement of 

remote Oceania.27  

 

There are in fact hundreds, if not thousands, of references in various studies to 

pre-Columbian trans-Atlantic and Pacific contact. One of the most 

encompassing is Ancient Ocean Crossings: Reconsidering the Case for Contacts 

with the Pre-Columbian Americas by Stephen Jett. In the book the author:  

…encourages readers to reevaluate the common belief that there was 

no significant interchange between the chiefdoms and civilizations of 

Eurasia and Africa and peoples who occupied the alleged terra 

incognita beyond the great oceans. More than a hundred centuries 

separate the time that Ice Age hunters are conventionally thought to 

have crossed a land bridge from Asia into North America and the 

arrival of Columbus in the Bahamas in 1492. Traditional belief has 

long held that earth’s two hemispheres were essentially cut off from 

one another as a result of the post-Pleistocene meltwater-fed rising 

oceans that covered that bridge. The oceans, along with arctic 

climates and daunting terrestrial distances, formed impermeable 

barriers to interhemispheric communication. This viewpoint implies 

 
27 Alexander G. Ioannidis, Javier Blanco-Portillo, Karla Sandoval, Erika 
Hagelberg, Juan Francisco Miquel-Poblete, J. Víctor Moreno-Mayar, Juan 
Esteban Rodríguez-Rodríguez, Consuelo D. Quinto-Cortés, Kathryn Auckland, 
Tom Parks, Kathryn Robson, Adrian V. S. Hill, María C. Avila-Arcos, Alexandra 
Sockell, Julian R. Homburger, Genevieve L. Wojcik, Kathleen C. Barnes, Luisa 
Herrera, Soledad Berríos, Mónica Acuña, Elena Llop, Celeste Eng, Scott 
Huntsman, Esteban G. Burchard, Christopher R. Gignoux, Lucía Cifuentes, 
Ricardo A. Verdugo, Mauricio Moraga, Alexander J. Mentzer, Carlos D. 
Bustamante & Andrés Moreno-Estrada, Native American gene flow into 
Polynesia predating Easter Island settlement, (2020) Nature, 
https://www.nature.com/articles/s41586-020-2487-2  
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that the cultures of the Old World and those of the Americas 

developed independently. Drawing on abundant and concrete 

evidence to support his theory for significant pre-Columbian contacts, 

Jett suggests that many ancient peoples had both the seafaring 

capabilities and the motives to cross the oceans and, in fact, did so 

repeatedly and with great impact. His deep and broad work 

synthesizes information and ideas from archaeology, geography, 

linguistics, climatology, oceanography, ethnobotany, genetics, 

medicine, and the history of navigation and seafaring, making an 

innovative and persuasive multidisciplinary case for a new 

understanding of human societies and their diffuse but 

interconnected development.28 

 

The coastal route theory discussed above which is replacing the land bridge 

theory, is of course based to a large degree on the idea that these people 

navigated by boat from Asia and used their boats to descent the coast. There is 

multifaceted evidence of pre-Columbian contact with people from all over the 

world via sea routes and hence sea navigation between the “New World” and 

the “Old World” remains controversial but not nearly as much as it once was.  

 

One such contact that is not disputed or at least the divergence is not nearly as 

polarized is the presence of Vikings in Canada nearly 500 years before 

Columbus. In an article published in 2022 entitled Evidence for European 

presence in the Americas in ad 1021 in Nature, the authors state that, 

 
28 https://muse.jhu.edu/book/51953  
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“transatlantic exploration took place centuries before the crossing of Columbus. 

Physical evidence for early European presence in the Americas can be found in 

Newfoundland, Canada. However, it has thus far not been possible to determine 

when this activity took place. Here we provide evidence that the Vikings were 

present in Newfoundland in ad 1021. We overcome the imprecision of previous 

age estimates by making use of the cosmic-ray-induced upsurge in atmospheric 

radiocarbon concentrations in ad 993 (ref. 6). Our new date lays down a marker 

for European cognisance of the Americas, and represents the first known point 

at which humans encircled the globe. It also provides a definitive tie point for 

future research into the initial consequences of transatlantic activity, such as the 

transference of knowledge, and the potential exchange of genetic information, 

biota and pathologies.”29 The site, L’Anse aux Meadows, was named a UNESCO 

heritage site in 1978.30  

 

The use of the word “biota” is interesting in the above context. The reason for 

this is that 2019 in a bog near this site, scientists found cannabis pollen among 

 
29     Margot Kuitems, Birgitta L. Wallace, Charles Lindsay, Andrea Scifo, Petra 
Doeve, Kevin Jenkins, Susanne Lindauer, Pınar Erdil, Paul M. Ledger, Véronique 
Forbes, Caroline Vermeeren, Ronny Friedrich and Michael W. Dee, Evidence for 
European presence in the Americas in ad 1021, (2022) Nature, 
https://www.nature.com/articles/s41586-021-03972-8#citeas 
30 https://whc.unesco.org/en/list/4/ 
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other ecofacts. The findings were published in an article called, New horizons at 

L’Anse aux Meadows in The Proceedings of the National Academy of Sciences 

USA.31 The discoveries raised more questions than they answered. Did the 

Vikings bring the cannabis or was it already present from Indigenous nations 

such as the Beothuk that occupied the territory? A few years earlier evidence 

emerged that Vikings in Norway cultivated cannabis. The interesting aspect here 

is that the samples were originally collected in the 1940’s but were not tested 

until 2012.32 This shows how sometimes information about a topic is present, we 

just did not pursue the knowledge of it.  

 

The question as to whether it was there from Indigenous nations is also valid. In 

a 2002 Canadian Senate report, Leah Spicer notes that archeologists found 

“resin scrapings of 500-year-old pipes in Morriston, Ontario containing traces of 

hemp and tobacco.”33 A study published in the Lancet in 1993 called Drugs in 

Ancient Populations, clearly demonstrates the presence of cannabis in Peruvian 

 
31 Paul M. Ledger, Linus Girdland-Flink, and Véronique Forbes, New horizons at 
L’Anse aux Meadows, (2019) PNAS, https://doi.org/10.1073/pnas.1907986116 
32 Asle Rønning, Norwegian Vikings grew hemp: Cannabis was cultivated 1,300 
years ago at a farm in Southern Norway, (2012) Sciencenorway.no, 
https://sciencenorway.no/forskningno-hemp-marijuana/norwegian-vikings-grew-
hemp/1380340 
33 https://sencanada.ca/content/sen/committee/371/ille/library/spicer-e.htm 
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mummies dating back to 200-1500 AD.34 Going back to 1200 AD in present day 

Ohio, Rowan Robinson notes that, “some of the earliest evidence of hemp in 

North America is associated with the ancient Mound Builders of the Great Lakes 

and Mississippi valley. Hundreds of clay pipes, some containing cannabis 

residue and wrapped in hemp cloth, were found in the so-called Death Mask 

Mound of the Hopewell Mound Builders, who lived about 400 BCE in modern 

Ohio. In his 1891 study, Prehistoric Textile Art of Eastern United States, 

Smithsonian Institute ethnologist W.H. Holmes describes the recovery of large 

pieces of hemp fabric at one site in Morgan County, Tennessee: the “friends of 

the dead deposited with the body not only the fabrics worn during life but a 

number of skeins of fibre from which the fabrics were probably made. This fibre 

has been identified as that of the Cannabis sativa, or wild hemp.””35 

 

Early settlers to North America also documented cannabis use by the 

Indigenous Peoples. Florentine explorer, Giovanni da Verrazzano, “wrote 

thoughtfully of the natives encountered during a French expedition to Virginia in 

 
34 Franz Parsche, Svetlana Balabanova, Wolfgang Pirsig, Drugs in ancient 
populations, (1993) The Lancet, DOI:https://doi.org/10.1016/0140-
6736(93)90267-K 
35 Rowan Robinson, The Great Book of Hemp: The Complete Guide to the 
Environmental, Commercial, and Medicinal Uses of the World's Most 
Extraordinary Plant, (1995) Park Street Press pg 124. 
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1524: “We found those folkes to be more white than those that we found 

before, being clad with certain leaves that hang on boughs of trees, which they 

sewe together with threds of wilde hemp.”36 In the 1600’s, Samuel de 

Champlain recorded Indigenous people using wild hemp in all 3 voyages: on 

fishing lines, as clothes and as rope.37  Jacques Cartier mentions the existence of 

hemp and its use by Indigenous Peoples several times as well. Some examples 

are, “because there is hemp four men were making rope”, “beneath these 

grows as good hemp as that of France”, “with nets they use for fishing, which 

are made of hemp thread, that grows in the country where they ordinarily 

reside”, “they have wooden mortars, like those used in France for braying 

hemp, and in these with wooden pestles they pound corn into flour.”38  In his 

journal Robert Juet (sailed with Henry Hudson) wrote, “This day [September 5, 

1609] many of the people came aboard, some in mantles of feathers, and some 

in skins of divers sorts of good furs. Some women also came to us with hemp. 

They had red copper tobacco pipes and other things of copper they did wear 

 
36 Ibid. 
37 Samuel de Champlain, The Voyages and Explorations of Samuel de 
Champlain, 1604-1616, Volume 1, (1904)    Allerton Book Co. New York, 
https://books.google.ca/books?id=gQMOAAAAIAAJ&pg 
38 Ramsay Cook ed, The Voyages of Jacques Cartier, (1993) University of Toronto 
Press. 
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about their necks. At night they went on land again, so we rode very quite, but 

durst not trust them.”39 

 

There are also authors who have presented evidence that Asians, particularly 

Chinese, had contacted American Natives before the Columbian period.40 

Charles Godfrey Leland wrote a book, “first published in 1875 and reissued in 

1973, [which] analyses the limited evidence from the works of early Chinese 

historians that explorers from China had discovered a country they called Fusang 

– possibly western America, and in all probability Mexico. The original document 

on which Chinese historians based their accounts of Fusang was the report of a 

Buddhist monk called Hoei-shin, who, in the year 499 AD, returned from a long 

journey to the east.”41 In 1885 Edward P. Vining published An Inglorious 

Columbus: Evidence that Hui Shan and a Party of Buddhist Monks from 

 
39 Thomas Wentworth Higginson, A book of American explorers, (1877) Lee and 
Shephard, 
https://www.perseus.tufts.edu/hopper/text?doc=Perseus%3Atext%3A2001.05.0
226%3Achapter%3D13%3Apage%3D283 
40 Zhang (Charlie) Minhua, A Review o/Theories and Evidences on Pre-
Columbian Contact between Chinese and 
Americans (2000) http://hussle.harvard.edu/-zhang/ 
41 Charles G. Leland, Fusang or the discovery of America by Chinese Buddhist 
Priests in the Fifth Century, (2019) Routledge, London. 
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Afghanistan Discovered America in the Fifth Century A.D.42 In 1971, M. Joseph 

De Guignes published Recherches sur les Navigations des Chinois du Cote de l’ 

Amerique.43 Gavin Menzies in his book “1421: The Year China Discovered 

America” published in 2003, provides much supporting evidence for pre-

Columbian Chinese contact and settlement in North, South and Central 

America.44  

 

Cannabis was incredibly important to the Chinese and other Asian cultures for 

fiber, wood, oil, medicine and relaxation. Many researchers question the 

plausibility that they would not have taken such a versatile and useful plant with 

them. In addition to all these practical reasons to bring cannabis (or cannabis 

seeds) on such a long voyage, there was also strong links between cannabis and 

spirituality in Asia. Heide confirms that, “like many mind-altering plants, 

cannabis has been part of spiritual practices for thousands of years. It has deep 

roots in Hinduism, Islam, Rastafarianism, and indigenous traditions in Asia, 

 
42 
https://books.google.ca/books/about/An_inglorious_Columbus.html?id=h29BA
AAAIAAJ&redir_esc=y 
43https://books.google.ca/books/about/Recherches_sur_les_navigations_des_Ch
ino.html?id=jl2tHAAACAAJ&redir_esc=y 
44 https://www.penguinrandomhouse.ca/books/113324/1421-the-year-china-
discovered-the-world-by-gavin-menzies/9780553815221 
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Africa, and elsewhere.”45 It cannot be stressed enough the large space that 

cannabis held in so many societies. For so many things it was critical and 

irreplicable. The spiritual aspect of cannabis was known in North America as 

well.  

 

In Mexico, several Indigenous Peoples consider cannabis as a sacred gift from 

Rosa Maria or Santa Rosa. Particularly in Veracruz, Hidalgo and Puebla, 

ceremonies are performed using cannabis sativa. In North America however 

much of the ceremonial aspects of cannabis use was more or less eliminated due 

to the “cultural genocide” that followed the migration of Europeans to Canada 

and the United States. According to Bennett, “unfortunately much of the 

religion and culture of the aboriginal peoples of the western hemisphere was 

destroyed or driven underground by the European invaders.”46 In some 

Indigenous nations however, the spiritual aspect of cannabis is part of their 

legends such is the case with the Cherokee and certainly the Tuscarora. Many is 

the Tuscarora nation explain their creation story which is based on Skywoman as 

follows: 

 
45 Frederick J Heide, Tai Chang, Natalie Porter, Eric Edelson,  and Joseph C 
Walloch, Spiritual Benefit from Cannabis, (2021) J Psychoactive Drugs doi: 
10.1080/02791072.2021.1941443 
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Before Europeans ever set foot in New World soil, America already 

had the Hemp Gatherers. Our story starts at the very beginning with a 

version of a ‘Tuscarora’ creation story. Before they lived in this world, 

the Tuscarora lived in the Sky World. In the middle of this Sky World 

was a great Tree of Life.  At the base of this Tree of Life was a great 

hole. A pregnant girl named ‘Sky Mother’ looked into the hole and 

started to fall through. As she was falling, she grabbed at the sky 

world earth. She fell through the hole into this world but was able to 

grab seeds and plant roots from the sky world soil. The Tuscarora 

believe Sky Mother gave to them the gift of the Hemp Seed.47 

  

According to Crandy Johnson from the nation, “as Tuscarora, we were deemed 

protectors of the seed, we have an inherent right to own it and use it.”48  

 

In explaining the long relationship between the Tuscarora and cannabis Alysa 

Landry interviews nation member Tracy Johnson and states, “the plateau of land 

overlooking Niagara Falls and nestled among the Finger Lakes of northwestern 

New York once was covered in fields of hemp. The natural herb, interspersed 

with rows of corn, was evidence of centuries of inhabitation by the Tuscarora, 

now a dwindling tribe on a tiny sliver of land. The Tuscarora, or Ska-ru-ren, are 

the “people of the hemp,” “hemp gatherers” or “shirt-wearers,” so-named 

because they traditionally wore shirts made of woven hemp, said Tracy, who is 

 
46 Chris Bennett, Lynn Osburn and Judith Osburn, Green Gold:  Marijuana in 
Magic & Religion, (2001) Frazier Park, CA:  Access Unlimited, p. 267. 
47 America’s Native Hemp Gatherers, 1400, (2017) 
https://www.thecannachronicles.com/americas-native-hemp-gatherers-1400/ 
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one of about 660 enrolled members of the tribe…A hunter/gatherer tribe, the 

Tuscarora also planted a wide variety of crops, Tracy said. The area once was 

covered in rich farmland and orchards. “Everything that grew in the Garden of 

Eden grew here,” he said. “At one point all this was solid hemp. They planted it 

as far as the eye could see.” Yet as the original land base has shifted and 

diminished, so have the traditions, including the rich but often controversial 

history of hemp.”49  

 

As with most research on this topic, even quotes clearly mentioning cannabis 

from Cartier, Champlain and others are controversial. For some researchers 

when historical figures mention cannabis or hemp, they are actually talking 

about another plant, dogbane. This is difficult for many Indigenous people to 

accept and many of us in the academic field. There is a clear visual difference 

between cannabis and dogbane and it would seem to me at least that seasoned 

sailors and explorers such as Cartier whose ships were held together by hemp, 

would not see that this was a very different plant. Cartier often compared hemp 

in Canada to hemp in France and said that they were very much the same. This 

 
48 Ibid. 
49 Alysa Landry, People of the Hemp, Part 1: Losing Land, Culture, Tradition, 
(2018) https://indiancountrytoday.com/archive/people-of-the-hemp-part-1-
losing-land-culture-tradition 
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controversy is not without consequences, many scholars refer to dogbane as 

Indian Hemp and others use the term Indian Hemp to discuss hemp that was 

present in North America. It is in fact very interesting to note how often and how 

quickly researchers will default to saying “it was probably dogbane” or “most 

likely dogbane” when there is very little evidence, if any, to support that the 

settlers confused dogbane for hemp.  

 

Conclusion 

Research on pre-Columbian Canada has come a long way in the past 30 years. It 

is clear now that long held truths about Indigenous Peoples of this country were 

inaccurate at best and outright wrong at worse. The inaccuracies and mistakes 

do not stop with questions concerning the origins of Indigenous Peoples and 

their technological advancements, but they are pervasive in what we know about 

how they lived, their worldviews and cosmologies and their contact with others 

around the world at that time. In fact, there is some preliminary evidence that 

perhaps it was the Inuit that found the Vikings first and not vice versa. Creating 

an accurate register of where and how cannabis was used in pre-Columbian 

Canada is impossible due to the build in inaccuracies about Indigenous Peoples 

before (and many would argue after) contact with the Europeans that decided to 

stay here permanently. There is little doubt in my mind given the evidence we 
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have that cannabis was present and used in Canada a long time before the 

arrival of the settlers. The probable origins of Indigenous Peoples being from 

Asia; the clear contact of Indigenous Peoples with others from various parts of 

the world; the Indigenous creation stories; the archeological evidence of 

cannabis resin and fabric; the observation of cannabis by explorers when they 

arrived to this land; and the incredibly ability of cannabis to grow pretty much 

anywhere, are enough to cast a very reasonable doubt on those that say 

cannabis simply did not exist in North America before the settlers. If we take all 

this evidence and put in in the context of “cultural genocide” as Supreme Court 

of Canada Chief Justice Beverley McLachlin very eloquently mentioned when 

discussing the annihilation of Indigenous culture in Canada using a myriad of 

institutions, methods, and techniques, the absence of cannabis as a principle 

cultural icon in Canadian Indigenous nations should not be a surprise. At the 

time when Indigenous nations began to politically organize themselves and 

reclaim their history, their culture, the education of their children and so many 

other social aspects, cannabis became an illegal, incredibly stigmatized 

Schedule 1 drug which carried significant criminal penalties. As David Gordon 

mentioned earlier in this report “rumors that become published facts in high-

end publications and prestigious medical journals are the mainstay of histories of 

marijuana.” Much of modern research into cannabis had to rely on rumours 
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because no wanted to discuss this topic given the consequences for doing so. In 

related research that I conducted on the intellectual property rights of breeders 

who developed so many strains while the plant was illegal, anecdotal stories of 

Indigenous involvement in the creation on some of the more famous strains 

exist. For example, the most famous Indica strain called Northern Lights, “is 

believed that it was created on the 70's by a breeder known as "The Indian" on 

an island near Seattle, WA.”50  

 

In assessing the evidence of cannabis use as food, medicine, building material, 

for spiritual purposes etc in pre-Columbian Canada, we absolutely must do so 

with all the above factors in mind. To simply treat the history of an illicit plant, in 

the context of “cultural genocide”, based solely on what we know to be 

problematic archeological findings and interpretations of those findings would 

not be just given how the law operates in society today. Colonization has had a 

significant impact on the capacity of Indigenous people to transfer their culture 

from generation to generation as well as how many Indigenous feel about 

aspects of their pre-Columbian culture due to the imposition, via very violent 

means, of a moral code that was not their own but a reflection of what settlers 

thought was right, proper, important and virtuous. In addition, European 

 
50 https://www.alchimiaweb.com/blogen/origins-northern-lights/ 
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researchers themselves have much difficulty looking at cannabis use from the 

perspective of a society where cannabis was not illicit, stigmatized, dangerous 

and immoral but a life-saving medication, a nutritious food that can make all the 

difference in the winter months, very strong fibre for ropes and budling, a means 

of social interaction and even divine anointment. This diametrically opposing 

experience with cannabis between researchers of today and cannabis users of 

yesteryear has a significant impact on how or even whether researchers consider 

this plant that has followed humanity, often on its own via natural ecosystems. 
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Introduction 

Mi’kmaw trade entered the historical record at the very moment of recorded contact with the French. In 

the very first historical reference, in early July of 1534, the explorer Jacques Cartier encountered 

Mi’kmaw people in the ‘baye de Chaleurs.’  Cartier had been looking for a strait, which to his distress he 

did not find, but he was amazed by what he called the ‘bounty of the country’ or, in Cook’s translation 

‘the richness of these lands.’i  He soon encountered people in canoes who paddled out to meet the 

French sailors but the French were nervous and frightened them away:  

“And when we were half a league from this point, we caught sight of two fleets of natural [I have edited 

the offensive mistranslation here] canoes that were crossing from one side [of Chaleur Bay] to the other, 

which numbered in all some forty or fifty canoes. Upon one of the fleets reaching this point, there 

sprang out and landed a large number of people, who set up a great clamour and made frequent signs to 

us to come on shore, holding up to us some skins on sticks. But as we were only one boat we did not 

care to go, so we rowed towards the other fleet which was on the water. And they [on shore], seeing we 

were rowing away, made ready two of their largest canoes in order to follow us. These were joined by 

five more of those that were coming in from the sea, and all came after our longboat, dancing and 

showing many signs of joy, and of their desire to be friends, saying to us in their language: ‘Napou ton 

daman asurtat’ and other words we did not understand. But for the reason already stated, that we had 

only one of our longboats, we did not care to trust to their signs and waved to them to go back, which 

they would not do but paddled so hard that they soon surrounded our longboat with their seven canoes. 

And seeing that no matter how much we signed to them, they would not go back, we shot off over their 

heads two small cannon. On this they began to return towards the point, and set up a marvellously loud 

shout, after which they proceeded to come on again as before. And when they had come alongside our 

long boat, we shot off two fire-lances which scattered among them and frightened them so much that 

they began to paddle off in very great haste, and did not follow us anymore.”ii  

This initial encounter did not deter the Mi’kmaw traders and they returned the next day:  

“The next day [Tuesday, 7 July] some of these naturals [I have edited the offensive mistranslation here] 

came in nine canoes to the point at the mouth of the cove, where we lay anchored with our ships. And 

being informed of their arrival we went with our two longboats to the point where they were, at the 

mouth of the cove. As soon as they saw us they began to run away, making signs to us that they had 

come to barter with us; and held up some skins of small value, with which they clothe themselves. We 

likewise made signs to them that we wished them no harm, and sent two men on shore, to offer them 

some knives and other iron goods, and a red cap to give to their chief. Seeing this, they sent on shore 

part of their people with some of their skins; and the two parties traded together. They showed a 

marvellously great pleasure in possessing and obtaining these iron wares and other commodities, 

dancing and going through many ceremonies, and throwing salt water over their heads with their hands. 

They bartered all they had to such an extent that all went back naked without anything on them; and 

they made signs to us that they would return on the morrow with more skins.”iii 



In the event, Cartier left this point on the next morning in order both to take advantage of the favourable 

wind and to continue his search for a strait which would lead him further inland:  

“On Thursday the eighth of the said month [of July] as the wind was favourable for getting under way 

with our ships, we fitted up our longboats to go and explore this [Chaleur] bay; and we ran up it that day 

some twenty-five leagues. The next day [Friday, 10 July], at daybreak, we had fine weather and sailed on 

until about ten o'clock in the morning, at which hour we caught sight of the head of the bay, whereat we 

were grieved and displeased. At the head of this bay, beyond the low shore, were several very high 

mountains. And seeing there was no passage, we proceeded to turn back.iv   

Although brief, this initial encounter provides us with a number of important clues about the nature of 

the Mi’kmaw economy and of their encounter with the French traders. In the first place we must 

remember to read Cartier critically.  He was not a trained ethnographer and he had a strong personal 

agenda on this voyage and in writing his record of it.v   

Nevertheless, a number of his observations provide some help towards building an understanding of the 

Mi’kmaw economy at the time of the first recorded contact with French explorers in the early sixteenth 

century.  The first point to note is that the Mi’kmaw had clearly encountered other Europeans before 

Cartier.  Basque and Breton fishermen had been fishing for cod in these waters for a number of years and 

they had clearly met the Mi’kmaw people and traded with them.  Both the enthusiasm – as much as we 

can believe Cartier – and the holding up of furs demonstrate Mi’kmaw interest in trade for European 

goods, in particular knives and other metal objects.  Cartier’s journal establishes an important point.  

Trade was part of the Mi’kmaw economy.  In order to understand this, it must first be necessary to 

examine the economy in greater detail and to do that we must look at the Mi’kmaw region and its 

resources. 

The region and its resources 

Kjipuktuk aq Mi'kma'ki – the ancestral territories of the Mi’kmaw People 

The first point to make about the ancestral territory of the Mi’kmaw people is that it is coastal.  One 

does not understand the nature of Mi’kmaw economy and culture, the lifeways of the Mi’kmaw people 

without reference to the sea.  The Mi’kmaw word for the sea is apaqt which literally means ‘offshore’ in 

English.  It the sea was their most important source of food and much else.  All eight (some say nine) 

territories of the Mi’kmaw people have long coastlines and numerous points of access to open water in 

the form of bays and river mouths.  With one important exception, the waters of the Mi’kmaw territory 

were protected which enabled them to be navigable for most of the year. 

The seven traditional territories of the Mi’kmaw are: Kespukwitk (where the land ends, or where the 

flow ends) now referred to as the southern part of mainland Nova Scotia; Sipekne’katik (the place of wild 

potatoes, or wild turnips) now referred to as the central and western portions of mainland Nova Scotia; 

Eskikewa’kik (the place of the tanners or the skin dressers) now referred to as the eastern part of 

mainland Nova Scotia; Unama’kik (the place of fog or the place of mists) now referred to as Cape Breton 

Island; Epekwitk (the land lying in the water) now referred to as Prince Edward Island; Agg Piktuk (the 

explosive or crashing place, thought to refer to the waves along the coast here) now referred to as the 

north-western part of mainland Nova Scotia; Siknikt (the drainage area) now referred to as New 

Brunswick; and Kespek (the last land) now referred to as the Gaspé Peninsula.  To this list we can make a 



subdivision, Listuguj (the Miramichi and the Resigouche) which is an area to the south of Kespek and 

north of Siknikt.  It should also be noted that some traditions hold that the Epekwitk and Agg Piktuk 

regions should be counted as one territory.vi   

Some would add an additional territory to the ancestral territories of the Mi’kmaw people, Ktaqmkuk 

(the land across the waves).  This is the southern strip of coastline which runs along what is now referred 

to as Newfoundland.  The Mi’kmaw presence here is documented but the nature of this presence – 

whether permanent or seasonal – is beyond the brief of this project.  One only mentions this land as it 

demonstrates the distances which Mi’kmaw canoeists were able to travel.  They came here for the 

sealing. Whether they had a permanent base here is a matter of some debate.vii 

Resources 

The first good account of Mi’kmaw resource use is to be found in the Jesuit Relations.  In Father Pierre 

Biard’s “Relation for 1616” we find the first attempt to provide an account of the Mi’kmaw people, their 

lifeways, and their adaptations to the regional resources.  Biard, originally from Grenoble, made three 

trips into the Kjipuktuk aq Mi'kma'ki in 1611 but because of the disorganized nature of the early Jesuit 

missions, his observations were not published till the Relation of 1616.  They remain the most pure and 

authentic account of Mi’kmaw life at the time of contact.viii 

Biard begins his account with a general description of the people, their dress, their character, their 

hairstyles and so on before he moves on to discuss their use of resources.  His first useful comment is on 

the use of leather: “Their clothes are trimmed with leather lace, which the women dress and curry on 

the side which is not hairy. They often curry both sides of elk skin, like our buff skin, then variegate it 

very prettily with paint put on in a lace-like pattern, and make gowns of it; from the same leather they 

make their shoes and strings. The men do not wear trousers, because (they say) they hinder them too 

much, and place them as it were, in chains; they wear only a piece of cloth over their middle; in Summer 

they often wear our capes, and in Winter our bed-blankets, which they improve with trimming and wear 

double.”ix 

The elk here, in the original French, élan, refers to moose hide.  The French did not have such an animal 

and Biard used a word that his readers could understand.  He makes it clear that this is of an animal 

beyond the French familiarity by providing a comparison, ‘like our buff skin’ meaning like our buffalo.The 

moose (tia’m in the Mi’kmaw language) was the most important large game animal hunted by the 

Mi’kmaw.  The moose hunt (najitia’mue’get) was important both economically and spiritually for the 

Mi’kmaw.  A successful moose hunt was a rite of passage for young men and a cause for celebration.x 

 

After dress, Biard turns his descriptive talents to Mi’kmaw shelter:  

“Arrived at a certain place, the first thing they do is to build a fire and arrange their camp, which they 

have finished in an hour or two; often in half an hour. The women go to the woods and bring back some 

poles which are stuck into the ground in a circle around the fire, and at the top are interlaced, in the 

form of a pyramid, [41] so that they come together directly over the fire, for there is the chimney. Upon 

the poles they throw some skins, matting or bark. At the foot of the poles, under the skins, they put their 

baggage. All the space around the fire is strewn with leaves of the fir tree, so they will not feel the 

dampness of the ground; over these leaves are often thrown some mats, or sealskins as soft as velvet; 



upon this they stretch themselves around the fire with their heads resting upon their baggage; And, 

what no one would believe, they are very warm in there around that little fire, even in the greatest rigors 

of the Winter. They do not camp except near some good water, and in an attractive location.”xi 

The hides used for covering the wenji’guom were moosehides again, although sometimes, as Biard 

notes, tree bark was used as a covering.  The third covering, matting, refers to mats made from reeds.  

This was often a trade item as the reeds for the mats and the skill in making them came from the Lake 

Huron region.  This is not always the case, as Mi’kmaw people wove mats, but it was a specialization of 

the Odaawaa, their Anishinaabe allies from the Great Lakes.xii 

This description of shelter also provides a reference to seal skins, the first mention of the resources of 

the sea.  Seals were very important to the Mi’kmaw economy.  Their skins were prized trade items and 

their uses as floor coverings was one of dozens.  Father Biard would return to this subject.   

Father Biard noted that summer shelters differed from the shelters of the winter hunting camps:  

“In Summer the shape of their houses is changed; for then they are broad and long, that they mayhave 

more air; then they nearly always cover them with bark, or mats made of tender reeds, finer and more 

delicate than ours made of straw, and so skillfully woven, that when they are hung up the water runs 

along their surface without penetrating them.”xiii 

Here the emphasis on the mats is noted again.   

His next observation concerns diet: 

“Their food is whatever they can get from the chase and from fishing; for they do not till the soil at all; 

but the paternal providence of our good God, which does not forsake even the sparrow, lies not left 

these poor creatures, worthy of his care, without proper provision, which is to them like fixed rations 

assigned to every moon; for they count by Moons, and put thirteen of them in a year.”xiv 

This passage provides the first reference to fishing, the most important part of the Mi’kmaw economy.  It 

also introduces the concept of the annual round in the absence of horticulture, the growing of crops.   

We will follow Biard’s description closely here as he traces the economic activity over the course of a 

year.  He begins in January with the seal hunt.  The seal (waspu) was a unique resource for the Mi’kmaw 

people:  

“Now, for example, in January they have the seal hunting: for this animal, although it is aquatic, 

nevertheless spawns upon certain Islands about this time. Its flesh is as good as veal; and furthermore 

they make of its fat an oil, which serves them as sauce throughout the year; they fill several moose-

bladders with it, which are two or three times as large and strong as our pig bladders; and in these you 

see their reserve casks.”xv 

Sealing was a distinctive part of Mi’kmaw life.  The January hunt took place on the ice and, because of 

this was extremely dangerous.  Seal skins and seal oil were both important trade goods as other peoples 

lacked both the resource and the opportunity to hunt for it. 

February and March saw different hunts: 



“Likewise in the month of February and until the middle of March, is the great hunt for Beavers, otters, 

moose, bears (which are very good), and for the caribou, an animal half ass and half deer. If the weather 

then is favorable, they live in great abundance, and are as haughty as Princes and Kings; but if it is 

against them, they are greatly to be pitied, and often die of starvation. The weather is against them if it 

rains a great deal, and does not freeze; for then they can hunt neither deer nor beavers. Also, when it 

snows a great deal, and does not freeze over, for then they cannot put their dogs upon the chase, 

because they sink down; the naturals [I have edited the offensive mistranslation here] themselves do not 

do this, for they wear snowshoes on their feet which help them to stay on top: yet they cannot run as 

fast as would be necessary, the snow being too soft. They have other misfortunes of this kind which it 

would be tedious to relate.”xvi 

Beavers (gopit) were trapped in February when their pelts were the thickest.  They were trapped in an 

involved hunt which the Mi’kmaw call gopitewe’get.  Essentially this hunt involved pulling down dams 

and netting beavers as they left their lodges to inspect the noise of the running water.  In another 

location, the French trader Nicolas Perrot described the hunt in detail.  When the hunters reached the 

beaver lodge they would carefully tap on the ice and then remain still for hours listening for signs of 

activity.  The hunters broke into the lodge with ice picks and then knocked down the dams which the 

beaver had built to hold water in the pond.  After the water drained out over the night, the hunters 

placed a snare net over the open end of the lodge.  The animals were caught when they abandoned the 

lodge in order to repair the breach in the damn.  Of all of their hunting techniques, the beaver hunt was 

the most elaborate and well-planned.xvii  Otters (giwnig) were hunted in winter for the same reasons.  

Their pelts were thicker in the cold weather and they were more easily taken in icy conditions. 

The moose, (tia’m) we have noted above but the bear (mui’n) and the caribou (qalipu) were also 

important game species and, like the moose conferred honour upon the successful hunters.  The bear 

was important not only for its meat, but also for its thick winter fur which made an ideal blanket.  Bear 

grease (mui’no’mi) was an important product with many uses, particularly in cooking. 

When he got to March, Father Biard noted the shift to the sea: 

“In the middle of March, fish begin to spawn, and to come up from the sea into certain streams, often so 

abundantly that everything swarms with them.  Any one who has not seen it could scarcely believe it. 

You cannot put your hand into the water, without encountering them. Among these fish the smelt is the 

first; this smelt is two and three times as large as that in our rivers; after the smelt comes the herring at 

the end of April.xviii 

These fish, smelt (gaqpesaw) and herring (agumegw) come into shallow water once it is warm enough in 

order to spawn in streams.  They were taken at night with dip-nets in a process the Mi’kmaw call a’piet.   

Father Biard turned next to fowl – Canada geese, which he calls bustards or outardes in the original 

French but which the Mi’kmaw call sulumgw. 

“and at the same time bustards, which are large ducks, double the size of ours, come from the South and 

eagerly make their nests upon the Islands. Two bustard eggs are fully equal to five hen's eggs.”  

He then returns to fishing and to more waterfowl:  



“At the same time come the sturgeon, and salmon, and the great search through the Islets for eggs, as 

the waterfowl, which are there in great numbers, lay their eggs then, and often cover the Islets with 

their nests.”xix 

It is clear that the spring brought important opportunities, so much so that Biard had a difficult time 

keeping everything straight.  He did note the arrival of the sturgeon (komudam) and the salmon (plamu).  

Both of these fish were smoked but the female sturgeon were also used for their eggs.   

Biard then discusses abundance and, important for our purposes, trade: 

“From the month of May up to the middle of September, they are free from all anxiety about their food; 

for the cod are upon the coast, and all kinds of fish and shellfish; and the French ships with which they 

traffic, and you may be sure they understand how to make themselves courted. They set themselves up 

for brothers of the King, and it is not expected that they will withdraw in the least from the whole farce. 

Gifts must be presented and speeches made to them, before they condescend to trade; this done, they 

must have the Tabagie, i.e. the banquet. Then they will dance, make speeches and sing Adesquidex, 

Adesquidex, That is, that they are good friends, allies, associates, confederates, and comrades of the 

King and of the French.”xx 

Two things are of particular note in this passage.  First Biard mentions fish and shell fish.  The abundance 

of cod and shellfish at this time of the year was something to behold.  Few places can have been as 

blessed by nature as Kjipuktuk aq Mi'kma'ki.  Cod (pleju) was taken by nets (tagawanji’j)and by lines 

(a’papi) and hooks (mgign).  Shellfish, in particular oysters (mntmu) were simply raked up at low tide.  

Lobster (jegej) were caught in traps in a process called jagejue’get. 

The second thing of note, after abundance, was the trade.  Like other Algonquian-speaking peoples, 

Mi’kmaw people followed strict protocols in trade.  Goods were not simply exchanged but rather, as we 

see here, a special procedure had to be followed.  A relationship to be formed and a ceremony had to 

take place.  This is because, as we shall see, trade was not only conducted because of an ecological basis 

for exchange but also because of a cultural basis for exchange.  This confused the French and caused 

Biard to scoff.  Anything that was not done for the glory of God was a target for Jesuit contempt and 

disdain. 

In the section on summer’s abundance Biard turned to the produce of the forest: 

“Water game abounds there, but not forest game, except at certain times birds of passage, like bustards 

and gray and white geese. There are to be found there gray partridges, which have beautiful long tails 

and are twice as large as ours; there are a great many wild pigeons, which come to eat raspberries in the 

month of July, also several birds of prey and some rabbits and hares.”xxi 

Hunting for small game was not a major component of the Mi’kmaw economy but some small game 

hunting did take place.  Younger boys learned to sharpen their skills on rabbits (apli’gmuj although 

others called them wapus) and forest birds before they were allowed to participate in hunts for large 

game like moose, bear, and caribou. 

Biard noted that September brought a new activity: 



“Now our naturals [I have edited the offensive mistranslation here] in the middle of September withdraw 

from the sea, beyond the reach of the tide, to the little rivers, where the eels spawn, of which they lay in 

a supply; they are good and fat.”xxii 

Finally, Biard considers the resources available in the autumn: 

In October and November comes the second hunt for elks and beavers; and then in December 

(wonderful providence of God) comes a fish called by them ponamo, which spawns under the ice. Also 

then the turtles bear little ones, etc. These then, but in a still greater number, are the revenues and 

incomes of our Naturals [I have edited the offensive mistranslation here]; such, their table and living, all 

prepared and assigned, everything to its proper place and quarter. Never had Solomon his mansion 

better regulated and provided with food, than are these homes and their landlords. But then a greater 

one than Solomon has made them; to him be the glory through all eternity.” xxiii 

This last reference is to tomcod or tommy cod, also called frost fish.  The Mi’kmaw name for it is plamuj 

but some would say pnamu, which is closer to Biard’s word.  

Before we leave the annual round and the traditional resource us of the Mi’kmaw it is important to look 

at the issue from a Mi’kmaw perspective.  The Mi’kmaw calendar makes reference to the annual round 

and bears quoting here.  Please note that the months are merely approximates: 

January is pnamujuigu’s or the month of the tommy cod. 

February is apignajit or the month of snowblindness. 

March is sigewigu’s or the month of spring. 

April is penatmuigu’s or the month of egg laying. 

May is sqoljuigu’s or the month of young seals. 

June is nipnigu’s or the month of leaf-opening. 

July is ps’guigu’s or the month of moulting. 

August is gisigwegewigu’s or the month of young birds fully-fledged. 

September is wigumgewigu’s or the month of moose calling. 

October is wigewigu’s or the month of fat animals. 

November is gept’gewigu’s or the moon of All Saints. 

December is gesigewigu’s or the moon of Chiefs.xxiv 

 

The most important point to note here is that Biard could not help but see the abundance.  He met 

people who dined on lobster, caviar, smoked salmon, and Malpeque oysters.  They wore robes of moose 

hide and bear skin.  He mentioned only a part of the economy.  He did not note many of the fish that 

were caught.  He also noted the absence of horticulture.  For the produce of the harvest, the Mi’kmaw 

people needed to trade.   



Trade 

For many years the history of the fur trade in Canada has been dominated by theory.  Economic 

formalists argue that economic rationality of profit is found in all societies.  On the other hand, 

substantivists posit that exchange is embedded in various social institutions belonging to different 

cultures.  Perhaps we have been asking the wrong questions.  Perhaps it is more important to note that 

in the pre-contact and early contact era of Canadian history the ecological basis for trade was real and 

vital.  The cultural basis for trade stemmed in part from that.  Trade became an important step along the 

route to military alliance. 

In the case of the Mi’kmaw people the abundance of fish and game could not compensate for the lack of 

horticultural crops.  As Biard noted there was no horticulture as such.  There have been claims that 

tobacco was grown from time to time but these claims are difficult to substantiate.  What we do know is 

that the Mi’kmaw had good relations with their nearest neighbours, the so-called St. Lawrence 

Iroquoians.  We also know that these people did practise horticulture and that they in turn maintained 

strong connections with their Iroquoian relations the Wendat peoples of the Georgian Bay.   

These people grew the traditional ‘Three Sisters’ crops: corn, beans, and squash.  They called these crops 

önenha, oyare’sa, and yashe’ta.  They also grew sunflowers (ora’wan) tobacco (wen’wa), and hemp 

(skaru:re).  The Algonquian peoples who came to trade for these crops called them mndaamin (corn), 

mskodiidsmin (beans), wewiinbaanh (squash), waawaaskonenh (sunflower), semaa (tobacco), and 

mshkiig (hemp) though some would say mshkiki.  There was also a minor variety of squash called 

ohnionhchia by the Wendat people and kosman by the Algonquian peoples.  It is a variety of pumpkin.   

Corn was, of course, absolutely vital.  It was more easily attainable than wild rice, and more reliable.  

Dried and ground it was easily preserved.  Corn meal was light and easily transported.  It made the base 

of a soup that was used by all the peoples of the Great Lakes.  It could be baked into a flat bread.  It was 

in fact the super food of the region and was widely traded by those who could grow it.  It grew very well 

in the Penetanguishene Peninsula. 

The French explorer Champlain noted this: 

“This whole region which I visited on foot extends for some twenty to thirty leagues, and is very fine, 

being in latitude 443̊0’, and a well cleared country where they plant much Indian corn, which comes up 

very well as do also squashes and sunflowers from the seeds of which they make oil wherewith they 

anoint their heads.”xxv 

This last point is important as sunflower oil was used for many purposes and among the Algonquian-

speaking peoples, including the Mi’kmaw it was often used for personal grooming as Champlain noted: 

“As to the women and girls, they wear it always in the same manner; they are clad like the men except 

that they always gird up their robes, which hang down to the knee. In this they differ from the men; they 

are not ashamed to show their body, that is, from the waist up and from mid-thigh down, always keeping 

the rest covered, and they are laden with quantities of wampum, both necklaces and chains, which they 

allow to hang in front of their robes and attached to their belts, and also with bracelets and ear-rings. 

They have their hair well combed, dyed and oiled, and thus they go to the dances with a tuft of their hair 

behind tied up with eel-skin which they arrange to serve as a band, or sometimes they fasten to it plates 

a foot square covered with the same wampum, which hang behind. In this manner, gaily dressed and 



adorned, they like to show themselves at dances, where their fathers and mothers send them, forgetting 

no device that they can apply to bedeck and bedizen their daughters; and I can assure you that at dances 

I have attended, I have seen girls that had more than twelve pounds of wampum on them, without 

counting the other trifles with which they are loaded and decked out. On this page may be seen how the 

women are dressed, as is shown in F, and the girls going to the dance in G. [plate vi].”xxvi 

Sunflower oil was also important as a binding agent in paint.  This was used for painting the skin and also 

for painting designs on rocks, canoes, and longhouses.  The Jesuit Francesco Giosepe Bressani noted this 

first application in his relation of 1653:  

“They paint their faces in various styles, and on sundry occasions; and many, their whole bodies, some 

superficially and temporarily, others permanently. The former paint themselves, now black, now red, 

now various colours: these appear artistic ally bearded, those seem to wear spectacles; some have the 

whole face striped with various colours, others, only half, but all, shining with oil or grease, which they 

mix in their colours. Black they commonly take from the bottom of the pots; the other colours are of 

various earths, as lake, or are derived from certain roots, which yield a very fine scarlet colour: and they 

paint themselves so well that some, at first sight, have supposed certain Barbarians to be clothed, who 

were perfectly naked, their clothes consisting only of paint.”xxvii 

Tobacco was a very important trade crop produced in the region of southern Georgian Bay.  It had both 

social and spiritual uses.  It was grown throughout the region but in particular it was grown by the 

Tionnontaté people in the Nottawasaga Bay area.  Paul Le Jeune made note to them in 1635.  They are 

second on this list of Iroquoian speaking peoples:  

“I am rejoiced to find that this language is common to some twelve other Nations, all settled and 

numerous; these are, the Conkhandeenrhonons, khionontaterrhonons, Atiouandaronks, 

Sonontoerrhonons, Onontaerrhonons , Oiiioenrhonons, Onoiochrhonons, Agnierrhonons, 

Andastoerrhonons , Scahentoarrhonons, Rhiierrhonons, and Ahouenrochrhonons .  The Hurons are 

friends of all these people, except the Sonontoerrhonons , Onontaerrhonons , Ouioenrhono7is, 

Onoiochrhonons and Agnierrhonons, all of whom we comprise under the name Hiroquois. But they have 

already made peace with the Sonontoerrhonons, since they were defeated by them a year past in the 

Spring.”xxviii 

The word ‘khionontaterrhonons’ is a Wendat word for Tionnontaté including the populative suffix 

‘rrhonons’ which simply means people. 

Tobacco was of great importance both for personal use and for ceremonial use.  In personal use we see 

hundreds of references but one will suffice here.  The Recollet Gabriel Sagard noted that when hunters 

left on long expeditions, they carried only the essentials: 

“They also make journeys overland, as well as by sea and by river, and undertake (something incredible) 

to go ten, twenty, or forty leagues, in the woods without recourse either to paths or cabins, and without 

carrying any provisions except for tobacco, a flint stone, a bow in hand, and a quiver on the back.”xxix 

The spiritual uses of tobacco were equally important in the Great Lakes region.  Council decisions and 

diplomacy found it indispensable.  All agreements were solemnized by the parties sharing a pipe of 

tobacco, as can be seen in the famous accord of the Peace of Montreal, but tobacco was used 



throughout the meeting.  It was also presented at the beginning of the meeting.  Paul LeJeune notes this 

in his report for the year 1637:  

“Having returned to Angoutenc for the council, we found all the Captains there (for there are several of 

them in the same village, according to the diversity of affairs), who gave us a sufficiently kind reception. 

The most influential one invited the others to the assembly, crying in a loud voice through the village. 

The Old Men, the women, the young people, and the children hastened thither at our solicitation. The 

council was opened by our presenting to them a cake of Tobacco in a dish, in the manner of the country; 

one of the Captains broke it, in order to distribute it to the more prominent members of the company. 

They never speak of business, nor come to any conclusion, except with the pipe in the mouth; this 

smoke, which mounts to their brains, gives them, they say, enlightenment amid the difficulties that 

present themselves.”xxx 

A rather more graphic illustration of this is found in the treaty of the Great Peace of Montreal of 1701.  

In this document, several of the leaders were puzzled by the French insistence on signing an agreement 

on paper.  For them tobacco smoking was the correct method of formalizing an agreement.  One got 

round this problem by drawing a pipe and three others got round it by drawing smoke, in two of these 

illustrations the smoke was emanating from the mouths of the leaders auto-portraits.xxxi 

Tobacco was also offered as a gift to the spirits.  It was left in cakes, or, more frequently, sprinkled on 

the water at the outset of a journey or at the onset of a storm.  The Jesuit Lalement relates this in 1643: 

“Before concluding this Chapter, I cannot omit a rather remarkable incident that happened, some time 

ago, to this good Christian. He was in the middle of a great lake in a small bark canoe, in company with 

some Infidels. A storm surprised them; the Sky was full of thunder and lightnings; and the water 

presented as many precipices as they saw waves before them. After having in vain exhausted both their 

skill and their strength in resisting the tempest, they began to despair; they invoked a certain Demon 

named Iannaoa, who, they say, once cast himself into this lake in his despair, and causes all these storms 

when he wishes to revenge himself upon men; and he calms them after men have paid him some 

homage. In his honor, they throw tobacco into the water, which in these countries is a kind of sacrifice. " 

Courage, my comrades," said the good Neophyte to them. " We shall soon perish, since you call 

misfortune to your aid. For my part, I would willingly die, rather than owe my life to the Demons, for 

whom I have nothing but hatred." " Wretched man," said the Infidels to him, " invoke then thy God, and 

we will acknowledge his power, if he delivers us from death." Meanwhile the canoe took in water, the 

waves came pouring upon them, and the steersman abandoned the care of his vessel and of his life. 

Thereupon Barnabe called out, " Great God, who art obeyed by tempests, have pity on us." At that 

moment the fury of the winds was appeased; the mountains of water fell to their level; they saw all over 

the lake a calm, that was so favorable to their designs that they reached the shore without difficulty. But 

those Infidel minds refused to give the glory thereof to God; they said that it was the Demon whom they 

had invoked that had granted their prayers; and that it was his custom to save them from danger, even 

when they were in still deeper despair.”xxxii 

Tobacco was used at the outset of voyages as well, to ensure good weather.  According to Nicholas 

Perrot, who lived in the Great Lakes in the late seventeenth century, the pantheon of the Algonquian 

spirit world was dominated by the great spirit of the water known as Mshibzhii (though some would say 

Mshibzhiw) the Underwater Panther, believed to be a creature of great power which dwelled in an 



underwater fortress.  Mshibzhii (though some would say Mshibzhiw) could summon a storm with the 

swish of his immense tail and he could cause high winds simply by drinking.  When the Algonquians 

travelled they made an offering to Mshibzhii (though some would say Mshibzhiw) in order to assure 

good weather and to protect them from the dangers of the voyage.  Before embarking on a voyage the 

village sagima (medicine man) would blow tobacco smoke into the wind and call out the following 

invocation: "Thou, who art the master of the winds, favour our voyage and give us calm weather."  

Sometimes moose or deer hides were thrown in the water as an offering to Mshibzhii (though some 

would say Mshibzhiw) in exchange for good weather: 

“They call the Manitou of waters and fishes Michibichy; and they offer him a somewhat similar sacrifice 

when they go to fish, or undertake a voyage. This sacrifice consists of throwing into the water tobacco, 

provisions, and kettles; and in asking him that the water of the river may flow more slowly, that the rocks 

may not break their canoes, and that he will grant them an abundant catch.”xxxiii 

Across the Algonquian world, tobacco was thus important – necessary – for personal use, essential for 

diplomacy and council meetings, and vital for offerings to the spirit keepers for protection and good 

fortune in hunting.  If it could not be grown, it had to be acquired through trade. 

Hemp was another important horticultural product that was of great value to the Mi’kmaw people.  The 

explorer Champlain noted its cultivation in Wendake as early as 1615.  Champlain was interested in in 

the role of women in farming, and in particular stripping and spinning hemp: 

“Among these tribes are found powerful women of extraordinary stature; for it is they who have almost 

the whole care of the house and the work; for they till the soil, sow the Indian corn, fetch wood for the 

winter, strip the hemp and spin it, and with the thread make fishing-nets for catching fish, and other 

necessary things they have to do: likewise they have the labour of harvesting the corn, storing it, 

preparing food, and attending to the house, and besides are required to follow and accompany their 

husbands from place to place, in the fields, where they serve as mules to carry the baggage, with a 

thousand other kinds of duties and services that the women fulfil and are required to carry out.”xxxiv 

Champlain, in this same passage, also noted that it was essential to acquire by trade that which could 

not be produced: “Having done this they visit other tribes, where they have access and acquaintance, to 

trade and exchange what they have for what they have not.”xxxv 

The fibrous stems were spun into threads for fishing nets, a vital part of the Mi’kmaw economy as we 

have seen.  The Jesuit Paul LeJeune, in 1636 noted the same use: 

“There were also several women who were gathering the hemp of the country, that is, nettles, of which 

they make very strong ropes.”xxxvi 

The Jesuit Lalement made a similar observation in 1643: 

“About forty persons went to gather some wild plants, of which they make a kind of twine for the nets 

that they use in fishing.”xxxvii 

 
 



Studies of material culture have examined other uses for hemp fibre and suggest that bowstrings were 

made of this as well: 

“Chief among the offensive weapons of the North American Indians were the bow and arrow. Though 

still used to some extent, among various tribes, they have been mainly superseded by the firearms of the 

whites.  The bows used among various tribes are divided by Mason into three classes, — "self," or plain 

(made of one piece), backed (with sinew or veneers), and compound (of two or more pieces of wood 

fastened together). Those of the first class characterize the region east of the Rocky Mountains and 

south of Hudson's Bay. The material of the bow was generally wood, of the hardest and most elastic kind 

obtainable in any given area, — oak, ash, hickory, etc.; or, in Canada, maple, birch, spruce, cedar, and 

even osier. The elasticity and toughness were increased, especially in the softer kinds of wood, by 

various processes — scraping, rubbing down, dipping in oil, and heating before a fire, and sometimes 

boiling. The bowstrings were made, sometimes from fibers of hemp or similar plants; sometimes from 

strips of rawhide twisted together, or intestines of animals; but most often from sinews. Usually, the 

Indian wore on the left wrist, as a guard against the bowstring, a band of rawhide two or three inches in 

width.  The arrow was composed of a shaft of reed or wood, feathered at one end, and armed at the 

other with a head — sometimes of bone, horn, or wood; sometimes of shell, or copper; but perhaps 

oftenest of flint, quartz, or slate; for these, after the coming of white men, were often substituted iron 

arrow-points of European manufacture. These arrowheads were sometimes barbed, and sometimes 

serrated. All these parts were bound together with the sinews of animals, which, shrinking as they 

became dry, held all firmly in place. In some cases, pine-pitch was also used for the same purpose.”xxxviii 

It is quite evident that the Mi’kmaw people and their Iroquoian allies the St. Lawrence Iroquois and the 

Wendat had a symbiotic trade relation.  The Mi’kmaw economy provided a surplus in valuable furs, seal 

skins, smoked salmon, and other important trade items.  The Iroquoians had a surplus in horticultural 

goods and in particular in hemp for fishing nets and in tobacco for a variety of uses.  The ecological basis 

for trade was joined by a cultural basis for trade as these groups became allies as well as trading 

partners. 

The Right to Trade 

The British, when they forced the French out of the Kjipuktuk aq Mi'kma'ki recognized the trade that had 

been going on since time immemorial.  They included this in the 1752 Treaty. 

Article four (4) of his Nation’s 1752 Treaty of Peace and Friendship which states: 

“It is agreed that the said Tribe of Indians shall not be hindered from, but have free liberty of Hunting 

&and; Fishing as usual: and that if they shall think a Truckhouse needful at the River Chibenaccadie or 

any other place of their resort, they shall have the same built and proper Merchandize lodged therein, to 

be Exchanged for what the Indians shall have to dispose of, and that in the mean time the said Indians 

shall have free liberty to bring for Sale to Halifax or any other Settlement within this Province, Skins, 

feathers, fowl, fish or any other thing they shall have to sell, where they shall have liberty to dispose 

thereof to the best Advantage.”xxxix 

This paper has shown clearly that the Mi’kmaw economy, from the earliest contact, enabled them to 

trade and to form trade partnerships.  This paper has shown what their traditional economy was and it 

has shown that it was an economy of abundance.  Tobacco was part of that trade, as was hemp. 
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